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Journalists  have  fought  efforts  to  force  them  to 
testify  in  courts  or  before  legislative  committees  for  more 
than  150  years.  Journalists  until  about  forty  years  ago 
fought  subpoenas  largely  on  the  basis  of  journalistic 
ethics:  They  did  not  want  to  break  promises  to  sources. 
Since  1958,  however,  journalists  have  argued  that  the  First 
Amendment  press  clause  requires  that  they  be  granted  a 
constitutional  privilege  not  to  testify  or  provide 
information.  The  U.S.  Supreme  Court  disagreed,  however,  in 
1972,  in  its  only  case  on  the  subject  to  date.  But  most 
lower  federal  courts  have  interpreted  that  decision  as 
allowing  for  the  existence  of  privileges  in  some  cases. 

Since  1975,  some  courts  also  have  granted  protection 
against  subpoenas  for  journalists'  nonconf idential 
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information.  Also,  about  two-thirds  of  the  thirty-two 
jurisdictions  with  shield  laws  --  statutory  protections  for 
journalists  against  forced  disclosure  --  are  written  broadly 
enough  to  protect  nonconf idential  as  well  as  confidential 
information . 

Because  little  attention  has  been  paid  by  journalism 
and  legal  scholars  to  the  problem  of  nonconf idential 
information,  this  study  focused  on  examining  how  much 
protection  journalists  have  from  forced  disclosure  of  such 
information,  where,  and  tow  what  extent.  For  this  study, 
about  350  cases  involving  journalists'  challenges  to 
subpoenas  in  federal  and  state  courts  were  analyzed.  The 
study  concluded  that  there  were  not  enough  cases  at  the 
appeal -court  level  in  most  states  to  make  any  strong 
generalizations,  but  that  journalists  seemed  to  win 
favorable  rulings  from  judges  about  55  percent  of  the  time. 
The  states  with  the  most  cases  and  most  favorable  rulings 
were  California,  Florida,  Iowa,  New  Jersey,  and  New  York. 
States  where  journalists  are  not  well -protected  from 
subpoenas  included  Maine,  Massachusetts,  Michigan,  Ohio,  and 
Texas . 
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CHAPTER  1 
INTRODUCTION 

Journalists  gather  information  in  a number  of  ways. 
They  go  to  public  meetings.  They  examine  public  records. 
They  interview  people.  They  take  photographs  or  shoot 
videotape.  They  get  tips  "off  the  record"  from  sources. 
Sometimes  they  quote  unattributed  sources  who  want  to  get  a 
message  to  the  public  but  fear  some  sort  of  retribution. 
Much  of  what  journalists  do  is  fairly  routine,  however. 
Journalists  get  information  from  people  who  know  they  are 
talking  to  journalists  "on  the  record"  and  know  that  the 
information  will  be  disseminated  to  the  public. 

Sometimes,  journalists'  roles  as  gatherers  and 
disseminators  of  information  attract  the  attention  of 
attorneys  or  legislative  bodies.  The  attorneys  or 
legislators  may  issue  subpoenas  for  information  held  by 
journalists  to  use  as  evidence  in  criminal  and  civil  cases 
or  in  investigative  committees.  Journalists  and  their 
employers  then  have  to  decide  whether  to  comply  with  the 
subpoenas  or  fight  them. 
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As  Aaron  David  Gordon's  extensive  history  of  the 
journalist's  privilege  issue  noted,1  journalists  have 
resisted  efforts  to  force  them  to  reveal  the  identities  of 
confidential  sources  since  at  least  1848,  when  a New  York 
Herald  correspondent  refused  to  tell  the  U.S.  Senate  how  he 
obtained  a copy  of  a proposed  treaty.2  The  1848  case  set  the 
tone  for  sporadic  disputes  between  the  press  and  the 
government  over  journalists'  duty  to  testify  versus  their 
promises  to  protect  informants.  With  few  exceptions,  the 
disputes  ended  in  stalemates:  Reporters  sometimes  went  to 
jail  or  were  fined  for  refusing  to  testify,  but  they  rarely 
gave  courts,  grand  juries,  or  legislative  bodies  the 
information  they  wanted.3 

Gordon's  dissertation,  like  the  majority  of  literature 
published  on  the  journalist's  privilege  issue,  focused 
almost  solely  on  confidential  sources.  However,  as  a number 
of  studies  in  the  1990s  have  shown,4  only  about  three 
percent  to  five  percent  of  all  subpoenas  served  on  news 
organizations  seek  the  identities  of  confidential  sources  or 


1 Aaron  David  Gordon,  Protection  of  News  Sources:  The 
History  and  Legal  Status  of  the  Newsman's  Privilege  (1971) 
(unpublished  Ph.D.  dissertation,  University  of  Wisconsin) 
(on  file  at  the  University  of  Florida  Legal  Information 
Center) . 

2Id.  at  185-188. 

3Gordon,  supra  note  1. 

iSee  infra  studies  cited  in  notes  83-90  and  92  and 
accompanying  text . 


3 


other  confidential  information.  The  vast  majority  of 
subpoenas  are  for  copies  of  published  or  broadcast  stories 
or  materials  that  journalists  have  obtained  in  the  course  of 
everyday  news  gathering,  such  as  unpublished  accident  photos 
or  video  outtakes  of  broadcast  stories.  Although  journalists 
have  at  times  argued  that  any  unpublished  information  should 
be  considered  confidential,5  more  typically  journalists  have 
acquiesced  to  requests  for  such  information  and  other 
nonconf idential  material  or  testimony  without  incident. 

One  study  in  the  early  1980s  based  on  qualitative 
interviews  with  media  attorneys  and  news  executives  at 
twelve  newspapers  found  that  requests  for  unpublished 
photographs,  copies  of  published  articles,  and  other 
nonconf idential  information  were  handled  routinely.  The 
media  attorneys  said  the  newspapers  agreed  to  hand  over  most 
of  the  information  in  exchange  for  affidavits  promising  that 
no  journalists  from  the  papers  would  be  called  to  testify. 
The  attorneys  said  they  advised  their  media  clients  to  fight 
only  when  the  parties  issuing  subpoenas  refused  to  provide 
the  affidavits  or  when  confidential  information  was  sought.6 
A series  of  studies  by  the  Reporters  Committee  for  Freedom 

5 Order  to  Turn  Over  Interview  Notes  About  Accused 
Killer  Stayed,  News  Media  Update  3 (March  23,  1998)  (North 
Carolina  Supreme  Court  to  review  order  requiring  reporter  to 
turn  over  notes  from  interview  with  murder  suspect) . 

6Donna  Rosene  Leff,  Journalists  and  Jurists:  The 
Evolution  of  Reporter's  Privilege  After  Branzburg  32-65 
(1982)  (unpublished  doctoral  dissertation,  University  of 
California  at  Berkeley) . 
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of  the  Press  on  subpoenas  issued  to  news  organizations  found 
the  organizations  complied  with  more  than  half  of  all 
subpoenas  received.7  News  organizations  were  able  to 
persuade  parties  to  withdraw  the  subpoenas  about  one- fifth 
of  the  time.8 

Not  all  news  organizations  acquiesce  when  they  receive 
subpoenas,  however.  Cases  reaching  the  appellate  federal  and 
state  courts  indicate  that  journalists  are  fighting 
subpoenas  even  for  seemingly  routine  nonconf idential 
information.  Journalists  have  resisted  efforts  to  force  them 
to  testify  about  interviews  with  crime  suspects9  or  crime 
victims10  even  when  the  journalists  did  not  promise 


7Reporters  Committee  for  Freedom  of  the  Press,  Agents  of  Discovery: 
A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News  Media  in  198  9 
(1991)  ; Agents  of  Discovery:  A Report  on  the  Incidence  of  Subpoenas 
Served  on  the  News  Media  in  1991  (1993)  ; Agents  of  Discovery:  A Report 
on  the  Incidence  of  Subpoenas  Served  on  the  News  Media  in  1993  (1995); 
Agents  of  Discovery  : A Report  on  the  Incidence  of  Subpoenas  Served  on  the 
News  Media  in  1997  (1999). 

8Id. 

9See,  e.g.,  Dollar  v.  State,  685  So. 2d  901  (Fla.  Dist. 
Ct.  App.  1996),  rev.  denied  sub  nom. , State  v.  Dollar,  695 
So. 2d  701  (Fla.  1997)  (new  trial  ordered  because  trial  judge 
quashed  subpoena  for  reporter  who  wrote  story  based  on 
interview  with  defendant;  story  was  entered  into  evidence  by 
prosecution);  Kidwell  v.  State,  696  So. 2d  399  (Fla.  Dist. 

Ct . App.  1997),  rev'd  in  part,  730  So. 2d  670  (Fla.  1998) 
(contempt  conviction  of  reporter  who  refused  to  testify 
about  nonconf idential  interview  with  murder  suspect  upheld; 
case  remanded  by  Florida  Supreme  Court) . 

10See,  e.g.,  Davis  v.  State,  692  So. 2d  924  (Fla.  Dist. 

Ct . App.  1997),  rev'd  in  part  sub  nom.,  State  v.  Davis,  720 
So. 2d  220  (Fla.  1998)  (conviction  vacated  because  trial 
judge  quashed  subpoena  for  reporter  who  interviewed  alleged 
victim;  Florida  Supreme  Court  determined  error,  if  one 
existed,  not  reversible  error) . 
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confidentiality.  Journalists  also  have  fought  subpoenas  for 
testimony  about  observations  of  alleged  criminal  activity11 
and  for  unpublished  accident  photos.12 

One  reason  that  many  news  organizations  do  not  fight 
most  subpoenas  for  nonconf idential  information  may  be  the 
problematic  nature  of  framing  a legal  argument  favoring  the 
privilege.  Since  journalists  first  began  articulating  a 
First  Amendment  justification  for  keeping  sources 
confidential,13  a major  argument  has  been  that  forcing  the 
exposure  of  sources  would  impede  the  flow  of  news  to  the 
press,  and  subsequently  to  the  public,  by  discouraging 
sources  from  coming  forward.  The  argument,  which  has  been 
somewhat  successful  in  lower  federal  courts  and  state  courts 
despite  its  rejection  in  Garland  v.  Torre14  and  Branzburg  v. 


115ee,  e.g.,  Delaney  v.  Superior  Court,  789  P.2d  934 
(Cal.  1990)  (California's  seemingly  absolute  journalist's 
privilege  does  not  protect  journalists  from  testifying  about 
observations  of  an  arrest  in  light  of  defendant's  Sixth 
Amendment  rights);  Miami  Herald  v.  Morejon,  561  So. 2d  577 
(Fla.  1990)  (no  privilege  exists  for  journalists  who  witness 
"relevant  events"  in  connection  with  a controversy  before 
the  court) . 

12See,  e.g.,  Grand  Forks  Herald  v.  District  Court,  322 
N.W.2d  850  (N.D.  1982)  (journalist's  shield  law  does  not 
allow  newspaper  to  refuse  to  provide  unpublished  accident 
photograph  to  litigant  in  civil  suit) . 

13See  Garland  v.  Torre,  259  F.2d  545  (2d  Cir.  1958)  . 

This  case  generally  is  cited  as  the  first  privilege  case  to 
reach  a federal  appellate  court  in  which  a journalist  argued 
that  the  First  Amendment  should  be  read  to  protect 
confidential  sources  from  exposure. 


14  Id. 
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Hayes,15  appears  counter-intuitive  when  applied  to 
nonconf idential  information.  What  harm  would  forcing  a 
journalist  to  testify  about  nonconf idential  information  do 
to  the  reporter- source  relationship  if  there  was  no  promise 
of  confidentiality?  If  the  source  knew  that  information 
would  be  attributed  to  her  in  a news  story  disseminated  to 
the  public,  why  would  she  object  if  the  information  also  was 
turned  over  to  the  police  or  a grand  jury  or  discussed  in 
open  court? 

The  nonconf idential-information  privilege  also  suffers 
from  some  of  the  same  liabilities  attributed  to 
confidential-source  privileges.  Leading  treatises  on 
evidence  law  by  Dean  John  Henry  Wigmore  and  Charles 
McCormick,  for  example,  are  suspicious  of  evidentiary  and 
testimonial  privileges  in  general  because  they  tend  to 
interfere  with  the  search  for  truth  in  legal  proceedings. 
Wigmore  found  support  for  only  the  attorney-client,  husband- 
wife  and  priest-penitent  privileges  based  on  his  four-part 
test  for  judging  the  worthiness  of  privileges.16  His  test 

154  08  U.S.  665  (1972)  . 

16 8 J.  Wigmore,  Evidence  § 2285  (McNaughton  ed.  1961)  . The 
four  conditions  that  should  be  met  before  a privilege  is 
recognized,  Wigmore  said,  are:  "(1)  The  communications  must 
originate  in  a confidence  that  they  will  not  be  disclosed. 

(2)  This  element  of  confidentiality  must  be  essential  to  the 
full  and  satisfactory  relationship  between  the  parties.  (3) 
The  relation  must  be  one  which  in  the  opinion  of  the 
community  ought  to  be  sedulously  fostered.  (4)  The  injury 
that  would  inure  to  the  relation  by  the  disclosure  of  the 
communications  must  be  greater  than  the  benefit  thereby 
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relied  heavily  on  the  need  for  confidentiality  in 
relationships  between  professionals  and  their  clients  as  a 
justification  for  privileges.  He  found  most  privileges 
recognized  at  common  law  or  by  statute,  including  the 
journalist's  privilege,  lacking  because  he  was  not  convinced 
that  confidentiality  was  a necessary  ingredient  in  the 
relationships . 17 

McCormick  was  somewhat  more  accepting  of  privileges  but 
shared  with  Wigmore  a distrust  of  any  trend  toward  expanding 
the  number  of  privileges  generally  recognized  by  the  courts. 
He  argued  that  many  professions  and  occupations  sought 
statutory,  constitutional  or  common- law  privileges  not  out 
of  true  need  but  in  hopes  of  elevating  the  prestige  of  the 
profession . 18 

Despite  the  apparent  problems  that  asserting  a 
nonconf idential-information  privilege  create,  journalists 
have  had  some  success  in  federal  and  state  courts.  In  1975, 
a federal  district  court  in  Florida  became  the  first  federal 
court  to  recognize  a privilege  for  nonconf idential 
information.19  The  court  in  Loadholtz  v.  Fields  based  its 


gained  for  the  correct  disposal  of  litigation." 

Id.  (emphasis  in  original) . 

11  Id. 

18Edward  Cleary  et  al.,  eds . , McCormick  on  Evidence  § 98,  at 
180  (1984,  Supp.  1987). 

19Loadholtz  v.  Fields,  389  F . Supp . 1299  (M.D.  Fla. 
1975) . 
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decision  on  a First  Amendment  interest  in  keeping  the  press 
autonomous  and  free  from  being  annexed  as  an  investigative 
arm  of  government.20  The  court  said  that  subpoenas  to  news 
organizations  for  any  type  of  information  created  a 
"chilling  effect"  on  freedom  of  the  press.21 

Since  Loadholtz , a number  of  other  federal  and  state 
courts  have  quashed  subpoenas  for  nonconf idential 
information  on  similar  grounds.  Also,  at  least  twenty-one  of 
the  thirty- two  shield  laws  in  the  United  States22  --  all  of 
which  protect  confidential  sources  to  some  degree  --  appear 
to  be  written  broadly  enough  to  protect  at  least  some 
nonconf idential  information. 

However,  journalists  have  lost  a number  of  appeal-court 
cases  in  the  1990s  when  they  have  tried  to  protect 
nonconf idential  information.  In  addition  to  the  cases  cited 


20  Id. 

21  Id. 

22The  jurisdictions  with  shield  laws  in  the  United 
States  are  Alabama,  Alaska,  Arizona,  Arkansas,  California, 
Colorado,  Delaware,  the  District  of  Columbia,  Florida, 
Georgia,  Illinois,  Indiana,  Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Montana,  Nebraska,  Nevada,  New  Jersey, 
New  Mexico,  New  York,  North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  Rhode  Island,  South 
Carolina,  and  Tennessee.  The  twenty-one  shield  laws  that,  on 
their  face,  appear  to  protect  nonconf idential  information 
are  in  California,  Colorado,  Delaware,  the  District  of 
Columbia,  Florida,  Georgia,  Louisiana,  Maryland,  Michigan, 
Minnesota,  Montana,  Nebraska,  Nevada,  New  Jersey,  New  York, 
North  Carolina,  North  Dakota,  Oklahoma,  Oregon,  South 
Carolina,  and  Tennessee. 
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earlier,23  a Minnesota  photographer  was  told  he  had  to 
testify  about  his  observations  of  a suspect's  arrest  because 
his  observations  were  not  made  in  connection  with  a 
confidential-source  relationship.24  In  Texas,  reporters  who 
wrote  a newspaper  series  about  gangs  were  ordered  to  testify 
as  "experts"  at  a gang  member's  murder  trial,  even  though 
their  stories  had  little  to  do  with  the  particular  murder 
case  being  tried.25  In  North  Carolina,  an  appellate  court 
rejected  the  idea  of  a privilege  for  nonconf idential  sources 
and  ordered  a journalist  to  testify  about  a broadcast 
interview  with  a murder  suspect's  attorney.26  In  New 
Orleans,  the  Fifth  Circuit  of  the  U.S.  Courts  of  Appeals 


23 See  supra  notes  9-12. 

24State  v.  Turner,  550  N.W.2d  622  (Minn.  1996)  . The 
Minnesota  legislature  amended  that  state's  shield  law  in 
April  1998  to  include  unpublished  information,  but  it  is  not 
clear  whether  the  amended  statute  would  cover 
nonconf idential  information  or  observations.  See  Minn.  Stat. 
Ann.  §§  595.023  & 595.024  (West  1988,  as  amended,  Supp . 

2000).  The  amendment  left  intact  the  statute's  purpose 
section,  which  states  that  the  purpose  of  the  law  is  to 
protect  journalists'  confidential  relationships  with 
sources.  See  Minn.  Stat.  Ann.  § 595.022  (West  1988,  Supp 
2000)  . 

25Coleman  v.  State,  1997  Tx.  Crim.  App.  LEXIS  25 
(1997),  rev'd  on  other  grounds,  966  S.W.2d  525  (Tex.  Crim. 
App.  1998) . See  also  State  ex.  rel . Healey  v.  McMeans,  884 
S.W.2d  772  (Tex.  Crim.  App.  1994)  (state  recognizes  no 
journalist's  privilege  allowing  reporters  to  withhold 
evidence  in  a criminal  case) . 

26In  re  Sarah  Lynn  Owens,  1998  N.C.  App.  LEXIS  139 
(N.C.  Ct . App.  1998),  review  denied,  517  S.E.2d  605  (N.C. 
1999).  But  see  N.C.  Gen.  Stat.  Ann.  § 8-53.11  (Matthew  Bender 
1999)  (shield  law  passed  in  1999  to  protect  both 
confidential  and  nonconf idential  information) . 
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ruled  that  the  circuit's  recognition  of  a journalist's 
privilege  did  not  extend  to  nonconf idential  information  and 
ordered  a television  station  to  turn  over  outtakes  of  its 
interview  with  a suspected  arsonist.27 

When  journalists  lose,  it  is  often  because  courts  agree 
with  at  least  some  of  the  arguments  accepted  by  the  majority 
in  Branzburg  v.  Hayes.28  Justice  Byron  White's  majority 
opinion  in  Branzburg  stated  that  journalists  were  no 
different  from  other  citizens  who  had  a duty  to  give 
relevant  evidence  to  grand  juries  investigating  criminal 
conduct.29  The  majority  found  little  justification  based  on 
the  First  Amendment  for  special  protections  for  the  news- 
gathering process.30  Justice  White  wrote  that  recognizing 
even  a qualified  privilege  would  involve  the  courts  in 
lengthy  and  costly  proceedings  to  determine  whether  the 
party  seeking  a source's  identity  had  shown  a "compelling 
need"  for  the  information.31  Courts  also  would  have  to 
determine  who  qualified  as  a "journalist"  who  could  assert 
the  privilege.32  Also,  Justice  White  found  little 
justification  for  allowing  criminals  or  witnesses  to  crimes 

27United  States  v.  Smith,  135  F.3d  963  (5th  Cir.  1998). 

284 08  U.S.  665  (1972)  . 

29 Jd.  at  682-683. 

30Jd. 

31Id.  at  703. 

32 Jd.  at  705. 
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to  escape  exposure  by  being  protected  by  an  unregulated  and 
unaccountable  system  of  press  informants.33 

Although  Branzburg  was  a confidential -source  case,  some 
of  Justice  White's  arguments  seem  to  apply  to 
nonconfident ial  information  as  well.  In  particular,  the 
majority's  refusal  to  see  journalists  as  in  any  way 
different  from  other  citizens  compelled  to  testify  before 
grand  juries  applies  to  any  attempt  to  quash  a subpoena. 

Much  of  the  literature  on  the  journalist's  privilege 
issue  has  focused  on  Branzburg,  which  has  remained  the 
Supreme  Court's  last  direct  word  on  the  subject  of  subpoenas 
and  the  press . Because  Branzburg  was  concerned  only  with 
confidential  sources,  books  and  articles  by  lawyers,  law 
professors,  and  journalism  scholars  have  focused  on 
theoretical  and  legal  issues  in  connection  with  confidential 
sources  as  well.  Little  study  has  been  devoted  to  how  the 
same  theoretical  and  legal  issues  relate  to  privileges  for 
nonconf idential  information  or  the  different  theories  and 
legal  issues  that  come  into  play  when  no  confidential 
sources  are  involved. 

This  dissertation  will  focus  on  subpoenas  for 
nonconf idential  information.  It  will  examine  the  development 
and  judicial  application  of  theories  about  the  importance  of 
press  freedom  and  the  public's  right  to  know  and  how  those 
theories  relate  to  the  nonconf idential  privilege  issue.  The 


33Xd.  at  707. 
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study  will  examine  case  law  at  both  the  federal  and  state 
levels  dealing  with  subpoenas  for  nonconf idential 
information.  The  study  also  will  examine  state  shield  laws 
that  protect  nonconf idential  information  and,  to  the  extent 
possible,  the  reasons  why  legislators  chose  to  protect  that 
information.  The  dissertation  will  examine  theories  and 
legal  arguments  that  either  favor  or  disfavor  a 
nonconf idential-information  privilege.  The  dissertation  will 
conclude  by  synthesizing  the  theoretical  and  legal  issues 
raised,  discussing  any  general  principles  that  emerge  from 
the  evidence  studied,  and  suggesting  possible  avenues  for 
future  research  on  the  nonconf idential  privilege. 

There  are  a number  of  reasons  why  a study  of  this  type 
is  necessary  and  important.  First,  the  empirical  data 
compiled  by  the  Reporters  Committee  for  Freedom  of  the  Press 
in  the  1990s  have  shown  that  subpoenas  demanding  disclosure 
of  journalists'  nonconf idential  information  vastly  outnumber 
subpoenas  for  confidential  material.34  However,  most 
literature  on  the  subject  of  a journalist's  privilege  has 
focused  on  whether  there  is  or  should  be  a privilege  for 
confidential  material.  Second,  there  is  some  evidence, 
mostly  anecdotal,  suggesting  that  subpoenas  or  the 
anticipation  of  subpoenas  hurt  journalists'  ability  and 
willingness  to  gather  and  disseminate  news.  In  turn,  the 

34See  studies  cited  infra  at  notes  83-90  and  92  and 
accompanying  text . 
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public  may  suffer  from  a decreased  flow  of  news  about 
important  topics  because  of  journalists'  fears  of  subpoenas. 
Third,  while  at  least  one  advocate  for  journalists  has 
suggested  that  journalists  do  not  make  a clear  distinction 
between  confidential  and  nonconf idential  information, 35 
courts  have  been  making  the  distinction  since  at  least  1975, 
beginning  with  Loadholtz ,36  Because  courts  are  making  a 
distinction  between  confidential  and  nonconf idential 
information,  it  is  worthwhile  knowing  what  the  distinction 
is  and  what  it  means  for  journalists  fighting  subpoenas. 
Finally,  because  little  scholarly  attention  has  been  paid  to 
the  privilege  for  nonconf idential  information,  no  one  has 
made  a solid  case,  based  on  an  examination  of  all  of  the 
cases  and  statutes  relating  to  such  information,  for  why 
journalists  should  be  able  to  assert  a privilege  against 
forced  disclosure  of  nonconf idential  information  at  least 
part  of  the  time. 


35Jane  Kirtley,  formerly  executive  director  of  the 
Reporters  Committee  for  Freedom  of  the  Press,  said  at  a 1998 
Practising  Law  Institute  discussion  that  journalists  do  not 
make  a distinction  between  confidential  and  nonconf idential 
information  when  they  gather  news.  See  1997-98  Not  a Good 
Year  for  Reporters'  Privilege,  26  Media  L.  Rep.  (BNA)  (Nov. 

24,  1998)  (unnumbered  inside  cover)  . See  also  Maurice  van 
Gerpen,  Privileged  Communication  and  the  Press  157-159  (1979) 
(similar) . 

36389  F . Supp . 1299  (M.D.  Fla.  1975)  . See  supra  notes 
19-21  and  accompanying  text. 
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Literature  Review 

There  is  little  literature  on  the  privilege  for 
nonconf idential  information,  and  no  comprehensive  study 
examining  both  theory  and  practice  has  been  attempted.  Most 
of  the  literature  that  does  exist  on  the  subject  is 
contained  in  books,  dissertations,  and  articles  that  focus 
on  journalist's  privilege  law  in  general.  The  literature 
usually  treats  the  nonconf idential  information  privilege  as 
a minor  sidelight  to  the  confidential-source  issue. 

The  most  comprehensive  study  of  the  journalist's 
privilege  to  date  barely  mentions  nonconf idential 
information,  perhaps  because  courts  had  paid  little 
attention  to  the  issue  before  the  study  was  published.  Aaron 
David  Gordon's  two-volume  dissertation  on  the  historical  and 
legal  background  of  confidential-source  protections  for 
journalists37  mentions  only  one  case  in  which  a court 
recognized  a privilege  for  information  that  apparently  was 
nonconf idential . A New  York  judge  in  1935  allowed  a reporter 
to  avoid  testifying  about  his  observation  of  the  questioning 
of  four  burglary  suspects  who  claimed  police  beat  them  to 
obtain  confessions.38 

Gordon's  study  ended  nearly  two  years  before  the 
Branzburg  decision.  Maurice  Van  Gerpen,  writing  seven  years 
after  Branzburg,  examined  a number  of  themes  related  to  the 

37Gordon,  supra  note  1. 

38Id.  at  624  ( citing  N.Y.  Times,  Aug.  20,  1935,  at  6)  . 
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privilege  issue,  but  his  book  is  not  as  comprehensive  as 
Gordon's  dissertation.39  Like  Gordon,  Van  Gerpen  spent 
little  time  on  the  subject  of  nonconf idential  information. 
Van  Gerpen  addressed  the  issue  in  the  context  of  shield  law 
construction.  He  noted  that  some  state  shield  laws  and  some 
of  the  proposed  federal  legislation  distinguished  between 
unpublished  and  published  and/or  confidential  and 
nonconf idential  information.  Van  Gerpen  argued  that  both 
distinctions  were  artificial  and  potentially  self-defeating 
because  of  the  difficulty  in  determining  the  parameters  of 
the  distinctions.  He  argued  that  information  gathered  today 
by  a reporter  but  not  published  could  form  the  basis  for  a 
later  published  story.  He  also  said  that  some  reporters  had 
such  close  relationships  with  sources  that  the 
confidentiality  of  information  was  never  explicitly  stated; 
reporters  "just  knew"  that  the  sources  would  want 
confidentiality  for  some  information  they  gave  to 
journalists.  Such  realities  of  the  way  journalists  worked 
made  it  difficult  to  fashion  legal  definitions  that  would 
protect  journalists  in  all  situations,  Van  Gerpen  wrote.40 

Two  practice  guides  for  attorneys  discuss  the 
nonconf idential  information  privilege.  Scott  N.  Stone  and 
Robert  K.  Taylor's  two-volume  Testimonial  Privileges  guide 

39Maurice  Van  Gerpen,  Privileged  Communication  and  the  Press 
(1979)  . 

40 


Id.  at  157-159. 
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includes  a chapter  on  the  journalist's  privilege.41  The 
chapter,  written  by  John  Zucker,  examines  case  law  on 
nonconf idential  information  at  both  the  federal  and  state 
levels  and  notes  trends  in  the  jurisprudence  on  the  subject. 
Zucker  says,  for  example,  that  most  courts  found  little 
support  for  granting  a privilege  to  nonconf idential 
information  until  the  1970s  because  the  courts  did  not  find 
a "chilling  effect"  on  First  Amendment  interests  in  a free 
flow  of  information  to  the  public  via  the  press.  Findings 
that  subpoenas  for  nonconf idential  information  did  not  pose 
a threat  to  press  freedom  came  even  from  courts  that 
recognized  a privilege  for  confidential  information.42 

But  Zucker  notes  that  from  1979  to  the  early  1990s,  the 
trend  among  federal  and  state  courts  was  to  recognize  a 
qualified  privilege43  for  nonconf idential  information, 
including  unpublished  photographs  and  videotape  outtakes, 
notes  and  audio  recordings,  internal  memoranda,  and 
documents  received  from  nonconf idential  sources.  In  some 

41John  W.  Zucker,  The  Journalist's  Privilege , in  2 
Testimonial  Privileges  § 8 (Scott  N.  Stone  & Robert  K.  Taylor, 
eds.,  2d  ed.  1995,  Supp . 1997). 

42Jd.  § 8.10. 

43A  qualified  privilege  generally  protects  the 
journalist  from  providing  information  unless  the  party 
issuing  the  subpoena  can  show  a compelling  need  for  the 
information,  that  the  information  is  relevant  to  a 
particular  issue  in  a case,  and  that  the  information  is  not 
available  elsewhere.  The  qualified  privilege  generally  is 
modeled  after  a test  proposed  by  Justice  Potter  Stewart's 
dissent  in  Branzburg  v.  Hayes,  408  U.S.  665,  743  (1972) 

(Stewart,  J. , dissenting). 
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courts,  the  privilege  also  was  extended  to  journalists' 
observations  of  events  and  testimony  about  interviews  they 
conducted  even  when  no  confidential  source  was  involved.44 

According  to  Zucker,  the  courts  that  have  recognized  a 
privilege  for  nonconf idential  information  have  "in  effect 
converted  the  protection"  from  a privilege  for  confidential 
reporter- source  communications  to  a "function-based" 
privilege  designed  to  protect  the  news-gathering  and 
editorial  activities  and  "institutional  autonomy"  of  the 
press.45  Zucker  suggests  that  the  confidential-source 
protection  is  similar  to  other  privileges,  such  as  attorney- 
client  and  physician-patient,  that  are  designed  to  protect 
confidential  communications.46 

Zucker  notes  that  many  of  the  courts  that  have 
recognized  a privilege  for  nonconf idential  information 
emphasized  the  importance  of  protecting  news -gathering  and 
editorial  privacy  as  necessary  aspects  of  press  freedom.47 
The  courts  have  found  it  necessary  to  protect  news  gathering 
and  other  editorial  activity  to  aid  the  press  in  its 
"constitutionally  recognized  role  of  informing  the  public, 

44Zucker,  supra  note  38. 

45Id.  Zucker  cites  Justice  Potter  Stewart's  article 
about  the  press  as  a Fourth  Estate  for  the  "institutional 
autonomy"  argument.  See  Potter  Stewart,  Or  of  the  Press,  26 
Hastings  L.J.  631  (1975). 

46Zucker,  supra  note  38,  § 8.10. 


41  Id. 
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offering  criticism,  and  providing  a forum  for  discussion  and 
debate . "48 

The  courts  that  have  recognized  a privilege  for 
nonconf idential  information  have  cited  a number  of 
inhibiting  effects  of  subpoenas.  The  inhibiting  effects 
cited  have  included  burdens  on  time  and  resources  caused  by 
subpoenas;  the  threat  that  journalists,  because  they  collect 
massive  amounts  of  information,  would  be  easy  targets  for 
subpoenas  and  depositions  without  protection;  and  the  threat 
that  routinely  compelling  evidence  and  testimony  from 
journalists  would  threaten  their  independent  status  in  the 
eyes  of  the  public  and  turn  journalists  into  an  "adjunct"  of 
the  police  or  courts.49 

Another  reason  that  courts  have  cited  for  protecting 
nonconf idential  material,  Zucker  writes,  is  that  the 
subpoenas  would  violate  the  widely  accepted  principle  that 
editors  and  journalists  should  decide  what  information  they 
disseminate  to  the  public.  Forcing  unpublished  notes, 
photographs  and  other  information  to  be  disclosed  in  open 
court,  the  argument  goes,  would  be  a "significant  intrusion" 
into  those  editorial  decisions  and  would  constitute  a 
"chilling  effect"  on  the  news-gathering  and  editorial 

48Xd.  ( citing  dicta  from  First  Nat'l.  Bank  v.  Bellotti, 

435  U.S.  765,  781  (1978)  and  noting  other  non-privilege 
cases  in  which  the  U.S.  Supreme  Court  recognized  the  media's 
special  function  of  gathering  news  and  in  acting  as  a 
"surrogate  for  the  people"). 


49Jd. 
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processes.50  Zucker  notes  that  some  courts  have  justified 
the  privilege  for  nonconf idential  information  by  saying  that 
journalists  may  self-censor  themselves  by  avoiding  some 
stories  if  they  feared  being  subpoenaed  and  fined  or  jailed 
if  they  refused  to  comply.  Also,  Zucker  says,  the  threat  of 
subpoenas  could  lead  some  journalists  and  editors  to  destroy 
notes,  film  and  other  materials  rather  than  risk  having  to 
turn  the  material  over  to  a court  or  litigant.51 

However,  Zucker  notes  that  extension  of  the 
journalist's  privilege  to  nonconf idential  information  has 
not  been  universally  accepted.  Particularly  unpopular  with 
some  courts  has  been  the  notion  of  extending  the  privilege 
to  cover  journalist  observations  of  "relevant  events."52 
Zucker  also  notes  that  a number  of  courts  and  state 
legislatures  that  have  extended  the  privilege  to 
nonconf idential  information  have  nevertheless  found  the  need 
for  the  privilege  less  compelling  than  the  privilege  for 
confidential  sources.53 


50 Id.  ( citing  Maughan  v.  NL  Industries,  524  F.Supp.  93, 
95  (D.D.C.  1981) ) . 

51  Id. 


52Id.  ( citing  Miami  Herald  v.  Morejon,  561  So. 2d  577 

(Fla.  1990) ) . 

53Id.  ( citing  United  States  v.  Cuthbertson,  630  F.2d 

139  (3d  Cir.  1980),  cert,  denied,  449  U.S.  1126  (1981).  See 
also  N.Y.  Civ.  Rights  Law  § 79-h  (West  1992,  Supp . 1999) 
(providing  absolute  privilege  to  confidential  information 
but  qualified  privilege  for  nonconf idential  information) . 
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Although  Zucker's  chapter  in  the  practice  guide  touches 
on  most  of  the  major  issues  implicated  when  journalists 
assert  a privilege  for  nonconf idential  information,  Zucker 
does  not  discuss  the  theoretical  underpinnings  of  the 
courts'  decisions  in  much  detail.  Of  course,  Zucker  is 
writing  for  an  audience  composed  of  legal  practitioners,  not 
theoreticians.  Although  the  practice  guide  cites  more  than 
100  cases  on  the  nonconf idential  source  privilege,  only  a 
few  are  touched  upon  in  the  text.  No  substantial  attempt  is 
made  to  analyze  the  fact  patterns  of  the  cases  to  explain 
why  some  fall  into  a category  in  which  courts  have  granted 
protection  for  nonconf idential  information. 

A second  practice  guide,  updated  and  published  annually 
by  the  Practising  Law  Institute,  only  briefly  discusses  the 
issues  involved  in  protecting  nonconf idential  information. 
However,  the  guide  also  synopsizes  all  cases  decided  in 
federal  and  state  courts  on  privilege  issues.  In  the 
discussion  section,  the  authors  of  the  1999  edition  of 
Communications  Law  noted  briefly  that  some  federal  appellate 
courts  had  recognized  a privilege  for  nonconf idential 
information.  Those  courts  that  had  recognized  the  privilege 
for  nonconf idential  information  had  expressed  concerns  about 
the  burdens  placed  on  the  time  and  resources  of  the  press 
caused  by  allowing  unchecked  the  subpoenaing  of  journalists' 
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notes,  unpublished  photographs,  and  video  outtakes.54  The 
authors  noted  that  some  courts  used  balancing  tests  that 
were  less  difficult  to  overcome  when  subpoenaed  information, 
was  nonconf idential  rather  than  confidential,  and  they  noted 
that  most  courts  did  not  allow  journalists  to  claim  a 
privilege  for  eyewitness  observations.55 

One  recent  publication  that  focused  on  nonconf idential 
information  came  from  a journalists'  organization.  A report 
by  the  Society  of  Professional  Journalists  (SPJ)  in  1997 
warned  of  an  "erosion"  of  the  journalist's  privilege.56  The 
report  contended  that  judicial  support  for  the  privilege  was 
waning  and  cited  cases  in  Florida,  Minnesota,  and  Texas  as 
evidence  for  the  contention.57  Quoting  media  lawyers  and 
journalists,  the  report  provided  many  of  the  same 
justifications  for  the  journalist's  privilege  as  some  of  the 
court  decisions  cited  in  Zucker58  --  the  burdens  on 
journalists'  time  and  resources  from  subpoenas,  the  possible 
"chilling  effect"  of  intrusion  on  the  news -gathering  and 
editorial  processes,  and  the  danger  that  the  public  would 
begin  to  see  the  press  as  an  adjunct  of  the  police  and 

54James  C.  Goodale  et  al . , Communications  Law  1999,  15- 

16 . 

55Xd.  at  16-18. 

56Holli  Hartman,  Soc'y  Prof.  Journalists,  The  Erosion  of  the 
Reporter's  Privilege  (1997)  . 

51  See  supra  notes  9-11,  24-25  and  accompanying  text. 

5BSee  supra  text  accompanying  notes  41-42,  44-53. 
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courts  and  not  as  an  independent  and  autonomous 
institution.59  The  report  suggests  some  possible  reasons  for 
the  perceived  erosion  of  the  privilege.  The  media  lawyers 
and  other  experts  quoted  suggest  that  judges  have  become 
less  sympathetic  to  the  press,  in  part  because  of  what  they 
see  as  sensational  trial  coverage.  The  judges  also  may  be 
noticing  that  much  of  the  public  is  dissatisfied  with  press 
sensationalism,  and  that  dissatisfaction  is  affecting  the 
judges'  decisions,  the  experts  said.60 

The  weekly  update  of  Media  Law  Reporter  contained  an 
article  in  1998  on  the  Practising  Law  Institute's  annual 
conference  on  communications  law.  Panelists  at  a session  on 
the  journalist's  privilege  discussed  apparent  cracks  that 
had  appeared  in  federal  and  state  protection  for 
journalists'  sources  and  information.  Some  panelists 
suggested  that  strengthening  protection  for  confidential 
source  identities  might  be  easier  if  journalists  stopped 
using  similar  arguments  to  protect  nonconf idential 
information.  However,  Jane  Kirtley,  then  executive  director 
of  the  Reporters  Committee  for  Freedom  of  the  Press,  argued 
that  journalists  did  not  make  the  same  distinctions  between 
confidential  and  nonconf idential  material  as  lawyers  and 
judges  did.  She  also  said  that  journalists  needed  to  fight 
subpoenas  for  all  information  gathered  in  the  reporting 

59Hartman,  supra  note  56,  at  4-5. 

60 


Id.  at  9. 
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process  to  avoid  being  perceived  by  the  public  as 
investigative  arms  of  the  government.61 

The  report  from  the  Practising  Law  Institute  panel 
discussion  did  not  specify  why  some  attorneys  believed  that 
journalists'  assertions  of  a privilege  for  nonconf idential 
information  harmed  their  efforts  to  protect  confidential 
sources.  However,  a case  note  in  a law  review  suggested  that 
court  recognition  of  privileges  for  nonconf idential 
information  caused  confusion  for  both  courts  and 
journalists.  The  note,  written  after  the  Second  Circuit  of 
the  U.S.  Courts  of  Appeals  ruled  that  there  was  no  privilege 
for  nonconf idential  information  in  1998  in  Gonzalez  v. 
National  Broadcasting  Co.,62  argued  that  the  decision  would 
help  rather  than  hinder  the  press.  The  student  author  argued 
that  the  decision  would  give  the  press  greater  independence 
from  the  courts  and  further  its  "constitutionally  delegated 
function."63  The  author  said  that  recognizing  privileges  for 
both  confidential  and  nonconf idential  information  conflated 
the  two  privileges  and  obscured  the  bases  for  decisions, 
making  the  outcomes  of  privilege  cases  unpredictable.  When 
standards  were  not  clear  and  nonconf idential  information  was 

61 1997-98  Not  a Good  Year  for  Reporters'  Privilege , 2 6 
Media  L.  Rep.  (BNA)  (Nov.  24,  1998)  (unnumbered  inside 
cover) . 

62155  F.3d  618  (2d  Cir . 1998),  rev'd  in  part  on  recon., 
1998  U.S.  App.  LEXIS  38583  (2d  Cir.  1998) . 

63Julie  M.  Zampa,  Case  Note:  Journalist's  Privilege: 

When  Deprivation  Is  a Benefit,  108  Yale  L.J.  1449  (1999)  . 
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not  granted  a lower  level  of  protection  than  confidential 
information,  courts  had  too  much  discretion,  the  author 
said.  Courts  could  either  grant  confidential  information  the 
same  low  level  of  protection  as  nonconf idential  information 
or  impose  high  barriers  for  discovery  of  nonconf idential 
information,  leading  to  unpredictability.64  The  Gonzalez 
decision  provided  clear  rules  for  journalists,  the  author 
argued,  and  thus  gave  back  to  journalists  control  over  their 
information  instead  of  leaving  protection  up  to  unclear  and 
arbitrary  court  standards.65  Although  the  author's  argument 
is  intriguing,  its  impact  is  diluted  by  the  fact  that  the 
Second  Circuit  later  reconsidered  Gonzalez  and  determined 
that  there  was  a federal  journalist's  privilege  for 
nonconf  idential  information.66 

Other  publications  that  have  touched  on  the 
nonconf idential-inf ormation  privilege  have  appeared  in  law 
reviews  and  other  academic  journals.  At  least  four  articles 
have  mentioned  protection  for  nonconf idential  sources 
indirectly.  Law  school  Dean  Paul  Marcus  of  the  University  of 
Arizona  provided  a particularly  cogent  analysis  of  the  state 
of  the  journalist's  privilege  law  eleven  years  after 
Branzburg,  including  a look  at  the  widespread  recognition  of 

64 Id.  at  1451-1452. 

65Id.  at  1453-1454. 

66Gonzalez  v.  Nat'l  Broadcasting  Co.,  1998  U.S.  App . 
LEXIS  38583  (2d  Cir.  1998)  . 
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a privilege  on  both  the  state  and  federal  levels.  Marcus 
argued  for  the  need  for  a qualified  privilege  to  protect 
confidential  information  and  called  for  either  a national 
statute  or  a clearer  Supreme  Court  decision  to  create 
uniformity  on  the  privilege  issue.67 

Marcus  also  noted  that  state  shield  laws  sometimes  went 
beyond  protecting  confidential  sources  to  include  "any" 
information  gathered  by  a journalist.  Marcus  suggested  that 
the  statutory  language  applied  to  information  that  should  be 
considered  confidential  even  if  the  source  was  known,  and  he 
did  not  discuss  the  issue  of  nonconf idential  information  in 
detail . 68 

Professor  George  M.  Killenberg's  1978  article  updating 
journalist's  privilege  law  after  Branzburg  also  noted  a 
trend  among  state  and  federal  courts  and  in  state 
legislatures  to  adopt  privileges  despite  Branzburg 's  holding 
that  such  a privilege  was  not  justified  by  the  First 
Amendment.  Like  Marcus,  Killenberg  focused  on  the 
confident ial - source  issue.  In  a footnote,  however, 

Killenberg  did  touch  on  nonconf idential-inf ormation  issues 
indirectly.  Noting  that  a number  of  cases,  mostly  decided  in 
favor  of  the  media,  had  arisen  from  crime  coverage, 
Killenberg's  footnote  nonetheless  warned  of  an  ominous  trend 

67Paul  Marcus,  The  Reporter's  Privilege:  An  Analysis  of 
the  Common  Law,  Branzburg  v.  Hayes,  and  Recent  Statutory 
Developments , 25  Ariz.  L.  Rev.  815  (1983)  . 

68 Jd.  at  863. 
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developing.  He  wrote  that  many  subpoenas  arose  from  routine 
stories  in  which  reporters  interviewed  crime  victims, 
witnesses  and  the  police.  Defense  attorneys  then  called  the 
reporters  as  witnesses  in  hopes  of  finding  some 
contradiction  between  previous  court  testimony  and  what  the 
sources  told  reporters.  "If  left  unchecked,"  Killenberg 
wrote,  the  trend  could  hamper  news  coverage  of  routine  crime 
news  by  making  reporters  "perpetual  witnesses."  Killenberg' s 
footnote  foreshadowed  issues  raised  by  Zucker  and  the 
Society  of  Professional  Journalists  in  more  recent  years.69 

James  Goodale,  a media  attorney  in  New  York,  noted  in  a 
1975  article  that  many  of  the  subpoenas  challenged  by 
reporters  after  Branzburg  v.  Hayes  sought  notes,  unpublished 
photographs,  and  outtakes.70  Goodale  argued  that 
"indiscriminate  subpoenaing  of  tapes  may  well  lead  to 
indiscriminate  subpoenaing  of  reporters'  notes  and  outtakes, 
which  could  have  serious  effects  on  journalism  and  on  the 
First  Amendment."71  Notes  and  outtakes  are  often 
nonconf idential  in  nature,  but  Goodale  did  not  discuss  the 
issue  in  terms  of  nonconf idential  material. 


69George  M.  Killenberg,  Branzburg  Revisited:  The 
Struggle  to  Define  Newsman's  Privilege  Goes  On,  55  Journalism 
Q.  703-710  (1978)  . 

70 James  C.  Goodale,  Branzburg  v.  Hayes  and  the 
Developing  Qualified  Privilege  for  Newsmen,  2 6 Hastings  L.  J 
709  (1975)  . 

71 


Id.  at  728. 
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Similarly,  a student  comment  written  in  1970,  two  years 
before  Branzburg,  noted  that  beginning  in  about  1968, 
subpoenas  to  the  media  had  been  on  the  increase.72  The 
author  also  noted  that  the  focus  of  subpoenas  had  shifted 
from  seeking  journalists'  sources  to  a "shotgun"  approach  in 
which  everything  a journalist  might  know  or  have  in  his  or 
her  possession  about  a subject  was  subpoenaed,  including 
film  and  notes.73  The  author  noted  that  the  increased  number 
of  subpoenas,  often  issued  by  government  officials 
investigating  dissidents,  had  put  journalists'  lives  in 
danger  when  they  covered  public  protests.  Both  protesters 
and  police  harassed  or  physically  attacked  print 
photographers  and  camera  operators  to  prevent  them  from 
filming,  fearing  that  the  film  would  later  be  used  against 
them  in  court.74  The  author  also  noted  that  journalists  and 
their  employers  were  being  forced  to  spend  a great  deal  of 
time  in  court  or  in  their  libraries  either  testifying  or 
preparing  to  testify.  The  hours  spent  testifying  or 
preparing  for  testimony  cut  significantly  into  journalists' 
work  time,  the  author  said.75  Although  the  issues  of 
physical  threat  and  time  and  resources  spent  hunting  for 

72Margaret  Sherwood,  Comment,  The  Newsman's  Privilege : 
Government  Investigations , Criminal  Prosecutions  and  Private 
Litigation,  58  Cal.  L.  Rev.  1198  (1970)  . 

73  Id. 

74Id.  at  1206-1207. 


75  Jd.  at  1207-1208. 
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published  articles,  notes,  and  outtakes  also  are  present  in 
nonconfidential- privilege  cases,  the  author  did  not  discuss 
the  subpoenas  in  that  light. 

In  addition  to  the  books,  practice  guides,  reports,  and 
articles  that  have  examined  the  privilege  issue 
theoretically  or  from  a practical  viewpoint,  a number  of 
studies  have  tried  to  quantify  the  extent  of  the  subpoena 
problem. 

One  study  suggested  a possible  explanation  for  the 
growing  emphasis  on  protecting  nonconfidential  information 
in  the  later  1970s  and  early  1980s  and  the  declining  focus 
on  protecting  just  confidential  sources.  A survey  of  Florida 
journalists,  conducted  in  1974  and  again  in  1984,  showed 
that  reporters  used  information  from  unnamed  sources  far 
less  often  in  1984  than  in  1974.  The  percentage  of 
respondents  who  used  confidential  sources  at  least  once  a 
week  dropped  from  33  percent  in  1974  to  12  percent  in  1984. 
Reporters  also  noted  that  they  were  more  likely  to  consult 
with  editors  before  using  an  unnamed  source  and  far  less 
likely  to  believe  that  their  work  would  be  seriously 
hampered  without  such  sources  (56  percent  in  1974,  23 
percent  in  1984) . The  researcher  attributed  the  lower  rate 
of  use  of  unnamed  sources  to  the  Janet  Cooke  incident,  in 
which  a Washington  Post  reporter  had  to  return  a Pulitzer 
Prize  after  admitting  she  made  up  the  confidential  sources 
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used  in  her  story  about  a young  heroin  addict.76  The  Cooke 
incident  led  many  news  organizations  to  question  the  ways  in 
which  they  used  confidential  sources.  Some  organizations 
decided  to  ban  outright  any  attribution  to  unnamed  sources 
in  published  stories  out  of  fear  that  the  attributions 
lessened  their  credibility  in  the  public's  eyes.77 

Other  empirical  studies  have  attempted  to  categorize 
shield  laws  and  cases  in  common-law  states  based  on  various 
classifications.  A study  based  on  a contextual  analysis  of 
state  shield  laws  classified  them  according  to  whether  they 
gave  "high,  medium,  or  low"  protection  to  journalists  in 
various  categories.  The  study  found  that  eleven  of  twenty- 
nine  state  shield  laws  then  in  existence  apparently  were 
written  broadly  enough  to  protect  nonconf idential 
information,  and  another  ten  protected  more  than  just 
confidential  source  identities.  The  study  also  rated  the 
statutes  based  on  how  broad  their  protection  was  for  types 
of  proceedings  covered  by  the  shield  law  and  whether  the 
privileges  were  absolute  or  qualified.78 


76Byron  St.  Dizier,  Reporters'  Use  of  Confidential 
Sources,  1974  and  1984:  A Comparative  Study,  6 Newspaper  Res. 
J.  44-50  (Summer  1985) . 

77George  Blake,  Rebuilding  Credibility:  Banning 
Anonymous  Sources  Is  a Start,  Quill,  Apr.  1988,  at  21. 

78Laurence  B.  Alexander  & Leah  G.  Cooper,  Words  That 
Shield:  A Textual  Analysis  of  the  Journalist's  Privilege,  18 
Newspaper  Res.  J.  51  (Winter/Spring  1997)  . 
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Two  empirical  studies  examined  the  number  of  cases  won 
by  journalists,  one  in  states  with  shield  laws  and  the  other 
in  states  in  which  courts  recognize  a privilege  at  common 
law.  Both  studies  specifically  discussed  the  privilege  for 
nonconf idential  information,  although  neither  defined  the 
term  explicitly.  The  shield  law  study  found  that  journalists 
who  claimed  a privilege  won  70  percent  of  the  time  when 
asked  to  testify  about  a confidential  source's  identity;  33 
percent  of  the  time  when  asked  to  testify  about  information 
that  was  confidential;  46  percent  of  the  time  when  the 
information  was  nonconf idential  or  an  eyewitness  account;  50 
percent  of  the  time  when  documents  such  as  notes,  tapes,  or 
film  were  sought;  and  44  percent  of  the  time  in  "catch-all" 
requests  for  information.  The  study  did  not  break  down  the 
results  by  state  to  determine  if  journalists  fared  better  in 
protecting  nonconf idential  information  in  locations  where 
shield  laws  appeared  to  protect  nonconf idential  as  well  as 
confidential  information.79 

The  study  of  decisions  in  states  recognizing  a 
privilege  at  common  law  found  that  75  percent  of 
confidential-source  requests  were  decided  in  favor  of  the 
journalists.  The  journalists  won  66  percent  of  the  cases  in 
which  confidential  information  other  than  source  identity 
was  sought;  22  percent  of  the  cases  seeking  nonconf idential 

79Laurence  B.  Alexander  & Ellen  M.  Bush,  Shield  Laws  on 
Trial:  State  Court  Interpretation  of  the  Journalist's 
Statutory  Privilege,  23  J.  of  Legis  . 215  (1997)  . 
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information;  13  percent  of  the  cases  involving  documents; 
and  both  of  the  cases  involving  multi-item  "catch-all" 
requests  for  information.80  All  of  the  cases  were  decided 
after  Branzburg  v.  Hayes.81 

Another  study  examined  court  cases  to  determine  in  what 
types  of  proceedings  journalists  claiming  a privilege  were 
most  likely  to  prevail.  The  unpublished  University  of  North 
Carolina  study  examined  131  privilege  cases  decided  since 
Branzburg  v.  Hayes  but  did  not  differentiate  between  cases 
in  which  confidential  and  nonconf idential  information  were 
sought.  Journalists  prevailed  in  73  percent  of  the  non-libel 
civil  cases,  52  percent  of  the  libel  cases,  52  percent  of 
the  criminal  cases,  and  43  percent  of  the  grand  jury  cases. 
In  criminal  cases,  journalists  prevailed  30  percent  of  the 
time  when  the  prosecutor  or  judge  sought  information  and  59 
percent  of  the  time  when  the  criminal  defendant  sought 
information.  Journalists  also  were  more  likely  to  win  in 
federal  than  state  courts  when  the  privilege  claim  involved 
a non-libel  or  libel  case  but  less  likely  in  criminal  and 
grand  jury  cases.  The  study  also  found  that  journalists  were 
more  likely  to  win  in  libel  cases  in  states  with  shield 
laws,  but  were  more  likely  to  win  in  non-shield  law  states 

““Laurence  B.  Alexander,  Protection  Without  a Shield: 
Revisiting  the  Journalist's  Common  Law  Privilege  (1997) 
(unpublished  paper  presented  at  the  Association  for 
Education  in  Journalism  and  Mass  Communication  Annual 
Convention,  Chicago,  111.)  (copy  on  file  with  author). 

S1408  U.S.  665  (1972)  . 
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in  criminal  cases.  The  percentage  of  winning  cases  --  73 
percent  --  was  the  same  in  both  types  of  states  in  non-libel 
civil  cases.82  The  study  is  mentioned  here  because  it  is 
useful  in  providing  a baseline  for  analyzing  the 
nonconf idential-information  privilege  in  terms  of  what  types 
of  cases  are  likely  to  result  in  victories  for  the  press. 

The  most  extensive  empirical  studies  on  subpoenas 
served  on  journalists  were  conducted  by  the  Reporters 
Committee  for  Freedom  of  the  Press.  The  organization 
published  the  results  of  four  surveys  on  the  number  of 
subpoenas  issued  nationwide  to  journalists  in  1989,  1991, 
1993,  and  1997.  The  reports  found  that  46.7  percent  of  the 
1,042  responding  media  organizations  had  received  4,408 
subpoenas  in  1989;  83  4 3.9  percent  of  the  1,010  responding 
media  organizations  reported  receiving  3,281  subpoenas  in 
1991;  84  5 2.1  percent  of  the  900  responding  media 


82Stanley  T.  Wearden  et  al . , Confidential  News  Sources 
Since  Branzburg : Applying  a Social  Science  Research 
Technique  to  a Legal  Problem  (1983)  (unpublished  paper 
presented  at  the  Association  for  Education  in  Journalism  and 
Mass  Communication  Annual  Convention,  Corvallis,  Ore.)  (copy 
on  file  with  author) . 

“Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1989  (1991)  (hereafter  Reporters  Committee  (1991)  ) . 

84Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery  : A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1991  (1993)  (hereafter  Reporters  Committee  (1993))  . 
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organizations  reported  receiving  3,519  subpoenas  in  1993; 85 
and  54  percent  of  the  responding  597  organizations  reported 
receiving  2,725  subpoenas  in  1997. 86 

The  Reporters  Committee  surveys  also  found  that 
relatively  few  subpoenas  asked  journalists  to  reveal 
confidential  sources  or  other  confidential  material.  In 
1989,  media  organizations  responding  to  the  survey  reported 
that  5 . 1 percent  of  subpoenas  asked  that  a reporter  reveal  a 
confidential  source  or  confidential  information.87  The 
percentage  was  3.4  in  1991, 88  3.8  in  1993, 89  and  3 in  1997. 90 

A similar  study  by  three  University  of  Florida 
researchers,  based  on  surveys  of  media  outlets  in  that 
state,  found  that  the  number  of  subpoenas  served  increased 
by  70.8  percent  in  the  21  months  after  the  Florida  Supreme 
Court  decided  Miami  Herald  v.  More j on91  compared  to  the  21 
months  before  the  ruling.  In  Morejon,  the  court  ruled  that 
the  state's  First  Amendment -based  privilege  did  not  apply  to 

85Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery  : A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1993  (1995)  (hereafter  Reporters  Committee  (1995)  ) . 

86Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery  : A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1997  (1999)  (hereafter  Reporters  Committee  (1999))  . 

87Reporters  Committee  (1991)  at  12. 

88Reporters  Committee  (1993)  at  13. 

89Reporters  Committee  (1995)  at  10. 

90Reporters  Committee  (199  9)  at  8. 

91561  So. 2d  577  (Fla.  1990). 
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nonconf idential  eyewitness  accounts  of  "relevant  events"  in 
a controversy  before  the  bench.  The  researchers  noted  that 
of  all  subpoenas  reported  by  the  media,  less  than  3 percent 
sought  the  identities  of  confidential  sources,  which  the 
researchers  found  surprising  in  view  of  the  focus  of 
privilege  literature  on  confidential  sources.  The  finding 
led  the  researchers  to  suggest  that  perhaps  it  was  time  to 
begin  focusing  on  other  types  of  subpoenas  in  research  on 
the  privilege  topic.92 

Methodology 

As  the  Florida  study  suggested,  little  research  has 
focused  on  the  issue  of  privileges  for  nonconf idential 
information.  This  dissertation  is  designed  to  shed  light  on 
theoretical  and  legal  issues  raised  by  journalists' 
assertions  of  the  privilege  for  nonconf idential  information 
and  court  and  legislative  reactions  to  that  assertion. 

The  dissertation  is  based  on  legal  and  historical 
research  methods.  Legal  research  includes  an  examination  and 
analysis  of  case  law  and  statutory  language  on  the  privilege 
for  nonconf idential  information.  Cases  pertaining  to  the 
journalist's  privilege  in  federal  and  state  courts  were 
discovered  using  a variety  of  methods.  LEXIS  searches  of 
federal  and  state  court  databases  were  conducted  to  find 


92Laurence  B.  Alexander,  Linda  M.  Perry  & Bill  F. 
Chamberlin,  Branzburg  v.  Hayes  Revisited:  A Survey  of 
Journalists  Who  Become  Subpoena  Targets,  15  Newspaper  Res.  J. 
83  (Spring  1994)  . 
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cases  containing  the  key  words  "privilege,"  "journalist"  or 
its  equivalents,93  and  "subpoena."  Digests  of  case  reporters 
were  consulted  for  index  entries  on  privilege  cases.  After 
the  results  of  those  searches  were  compiled,  other  cases 
were  found  through  citations  in  the  cases  discovered,  in  the 
Zucker  chapter  of  the  Stone  & Taylor  practice  guide  and  a 
Practising  Law  Institute  guide  on  privilege,  in  law  review 
articles,  in  annotated  state  statute  compilations,  and  in 
media  law  and  evidence  law  textbooks. 

Because  trial  court  cases  at  the  federal  level  from 
case  reporters  are  used,  it  also  was  deemed  advisable  to 
locate  state  trial  court  opinions  to  present  a complete 
picture  of  privilege  litigation.  Although  most  states 
publish  supplements  reporting  on  trial -court  cases,  it  was 
deemed  more  efficient  to  use  Media  Law  Reporter  to  find 
state  trial-court  opinions.  Media  Law  Reporter,  it  was 
found,  was  better  indexed  than  most  state  supplements. 
However,  it  should  be  noted  that  there  are  validity  problems 
in  using  Media  Law  Reporter.  MLR  relies  on  media  attorneys 
and  subscribers  to  provide  it  with  court  opinions,94  which 
may  skew  the  results.  It  would  be  natural  to  assume  that 
attorneys  would  be  more  likely  to  send  to  MLR  cases  decided 


“Equivalent  words  used  in  the  searches  included 
"reporter,"  "newsman,"  "newsmen,"  and  "newsperson." 

“Letter  from  Angela  Gregorits,  assistant  managing 
editor,  Media  Law  Reporter,  to  author  (Feb.  9,  2000)  (on 
file  with  author) . 
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in  their  favor  than  cases  they  lost.  For  that  reason,  state 
trial-court  decisions  from  MLR  are  used  mostly  for 
illustrative  purposes  in  this  dissertation  rather  than  for 
close  analysis.  It  was  decided  early  in  the  process  not  to 
cite  cases  that  were  not  published  in  official  case 
reporters  or  MLR. 

Through  the  various  sources,  a total  of  343  cases 
related  to  nonconf idential  information95  were  found  and  are 
discussed  in  the  succeeding  chapters.  Of  the  343  cases, 
seventy-five  were  federal  trial-court  cases,  twenty  were 
federal  appellate  cases,  148  were  state  trial-court  cases, 
and  100  were  state  appeal-court  cases.  Research  focused  on 
cases  decided  since  1975,  when  Loadholtz  v.  Fields  attracted 
widespread  attention  to  the  issue  of  nonconf idential 
information.  Primary  research  for  this  dissertation  ended  on 
July  15,  1999,  although  the  author  continued  to  follow  cases 
with  appeals  pending  to  their  conclusion. 

Statutory  review  included  an  examination  of  state 
shield  laws  that  appear  to  protect  nonconf idential  as  well 
as  confidential  information.  The  legislative  history  of  the 
shield  laws  that  protect  nonconf idential  information  proved 
difficult  to  research.  States  generally  do  not  keep  detailed 
legislative  records  to  the  extent  that  the  federal 
government  does  (i.e.,  Congressional  Record  transcripts  of 

95Some  of  the  cases  deal  directly  with  confidential 
sources  or  information  but  discuss  the  issue  of 
nonconf idential  information  to  some  extent. 
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debates) . LEXIS  databases  and  state  legislative  Web  sites 
often  provide  the  various  versions  of  bills  as  they  make 
their  way  through  committees  and  floor  votes,  but  only 
fairly  recent  legislative  sessions  are  included.  Also,  the 
databases  do  not  provide  strong  answers  about  why  bills  are 
amended,  passed,  or  rejected.  Travel  to  the  state  capital  of 
each  state  with  a shield  law  to  peruse  legislative  records 
was  deemed  prohibitively  expensive.  For  those  reasons,  law 
review  articles  about  state  privilege  laws  were  examined  to 
determine  if  they  shed  light  on  why  lawmakers  extended 
journalist's  privilege  protection  to  nonconf idential 
information . 

Much  of  the  historical  research  for  this  study  involved 
examining  news  accounts  of  Branzburg  v.  Hayes,  the  Supreme 
Court's  only  case  directly  on  point  in  regard  to  the 
journalist's  privilege.  Also,  when  possible,  originals  or 
reprints  of  treatises,  essays,  and  other  documents  related 
to  the  ratification  of  the  First  Amendment  and  its 
interpretation  in  the  nineteenth  century  were  studied.  When 
it  was  not  possible  to  examine  original  documents,  secondary 
sources  were  used. 

Because  this  dissertation  is  apparently  the  first 
attempt  to  study  the  nonconf idential -information  privilege 
in  detail,  the  author  studied  all  cases  and  statutes 
available  dealing  with  the  nonconf idential  privilege. 
Although  the  study  focuses  on  nonconf idential  information, 
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some  study  of  early  confidential-source  cases  after 
Branzburg  v.  Hayes  was  required  to  determine  why  federal  and 
state  courts  often  decided  to  recognize  constitutional  or 
common-law  privileges  despite  the  Branzburg  majority's 
apparent  finding  that  the  First  Amendment  did  not  support  a 
privilege,  at  least  in  some  cases.  The  study  of 
confidential-source  cases  helps  explain  to  some  extent  why 
courts  began  to  extend  the  privilege  to  nonconf idential 
information . 

Because  even  those  studies  that  have  discussed  a 
nonconf idential-information  privilege  have  not  defined  the 
term,  this  study  uses  its  own  operational  definition  of 
nonconf idential  information.  For  the  purposes  of  this  study, 
nonconf idential  information  will  be  defined  as  any 
information  in  the  possession  of  a journalist  or  news 
organization  that  was  obtained  without  an  explicit  or 
implicit  promise  of  confidentiality.  The  definition  includes 
testimony  about  observations  of  events  and  about  published 
or  unpublished  information.  Although  this  definition  may  not 
fully  satisfy  Van  Gerpen's  concerns  about  the  blurred  lines 
between  confidential  and  nonconf idential  information  or 
between  published  and  unpublished  information,96  it  is  broad 
enough  to  support  a wide-ranging  discussion  of  the  issues 
involved  in  nonconf idential -privilege  cases.  Because  a 
number  of  court  opinions  are  unclear  as  to  whether  they 

96See  supra  notes  39-40  and  accompanying  text. 
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concern  confidential  or  nonconf idential  material,  this  study 
errs  on  the  side  of  inclusion.  Any  case  that  appears  to 
involve  unpublished  or  published  material  --  in  other  words, 
that  does  not  explicitly  concern  a confidential  source  or 
material  gathered  under  an  explicit  or  implicit  promise  of 
confidentiality  --  is  included. 

Chapter  Summaries 

Chapter  2:  Defining  Freedom  of  the  Press,  1791-1917. 
This  chapter  examines  the  development  of  case  law  and  theory 
on  freedom  of  the  press  and  freedom  of  speech  from  the 
ratification  of  the  First  Amendment  to  World  War  I.  The 
chapter  notes  that  discussions  of  the  First  Amendment's 
meaning  often  focus  on  what  "freedom"  means,  not  on  what 
"the  press"  means.  The  chapter  also  examines  how  the  debate 
over  freedom  of  the  press  was  affected  by  controversy  over 
the  Sedition  Act  of  1798  and  how  states  viewed  freedom  of 
the  press.  The  chapter  also  looks  at  ways  in  which 
newspapers  and  other  media  began  to  take  on  institutional  or 
professional  characteristics  in  the  late  nineteenth  and 
early  twentieth  centuries. 

Chapter  3:  Defining  Freedom  of  the  Press,  1917-present. 
This  chapter  examines  how  a more  libertarian  theory  about 
freedom  of  speech  and  of  the  press  began  to  emerge  after 
World  War  I in  the  Supreme  Court  and  in  theoretical 
development.  The  chapter  also  examines  how  and  why  the  media 
began  to  assert  the  need  for  special  rights  under  the  First 
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Amendment,  particularly  in  the  1960s  and  1970s.  The  chapter 
examines  how  the  Supreme  Court  reacted  to  media  assertions 
of  special  rights  of  access  and  news  gathering,  in  part  in 
response  to  perceived  threats  from  the  government.  The 
chapter  also  discusses  the  values  that  the  Supreme  Court  and 
some  theorists  found  most  important  in  the  First  Amendment. 

Chapter  4:  Branzburg  v.  Hayes.  The  U.S.  Supreme  Court's 
only  direct  decision  on  the  journalist's  privilege  issue  was 
a badly  split,  5-4  ruling  in  1972.  Although  the  Court 
majority  rejected  the  idea  that  the  First  Amendment  required 
that  journalists  be  provided  a privilege  to  keep  source 
identities  secret  from  grand  juries,  Justice  Lewis  Powell's 
concurring  opinion  appeared  to  some  commentators  to  leave 
the  door  open  for  a privilege  under  other  circumstances. 
Three  justices,  led  by  Justice  Potter  Stewart,  called  for 
recognition  of  a qualified  privilege,  which  could  be 
overcome  if  a party  subpoenaing  the  media  could  show  a 
compelling  need,  relevance,  and  a lack  of  alternative 
sources.  Justice  William  0.  Douglas,  meanwhile,  urged 
recognition  of  an  absolute  privilege  barring  subpoenas  to 
the  media  at  all  times.  The  majority,  while  rejecting  the 
First  Amendment  privilege  under  the  facts  before  it,  did 
concede  that  the  court  was  powerless  to  stop  Congress  or 
state  legislatures  from  creating  statutory  privileges  for 
the  press  or  interpreting  state  constitutions  as  endorsing 
such  a privilege.  In  addition  to  examining  Branzburg 
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closely,  the  chapter  examines  the  background  for  the 
decision  and  its  effects  on  First  Amendment  theory  and 
practice . 

Chapter  5:  The  Privilege  for  Nonconf idential 
Information  in  Federal  Courts.  This  chapter  begins  by 
looking  at  how  Branzburg  v.  Hayes  did  not  stop,  and  may  have 
encouraged  indirectly,  the  development  of  a qualified 
journalist's  privilege  in  federal  trial  and  appellate 
courts.  The  chapter's  main  focus,  however,  is  on  how  federal 
courts  have  created  a qualified  privilege  in  some 
jurisdictions  for  nonconf idential  information.  Although  the 
privilege  for  nonconf idential  information  is  less  common 
than  the  confidential-source  privilege,  five  Courts  of 
Appeals  have  recognized  its  existence  in  at  least  some 
circumstances,  and  many  district  courts  have  as  well.  The 
chapter  examines  whether  federal  courts  have  provided  the 
same  protection  for  nonconf idential  material  as  for 
confidential  information.  Also  examined  are  the  reasons 
courts  have  given  for  recognizing  a privilege  for 
nonconf idential  information,  the  ways  that  federal  courts 
have  qualified  the  privilege,  and  how  the  courts  have  solved 
definitional  problems,  such  as  determining  who  is  a 
"journalist . " 

Chapter  6:  The  Privilege  for  Nonconf idential 
Information  in  States  Without  Shield  Laws.  Nineteen  states 
had  not  passed  shield  laws  as  of  late  1999.  In  those  states, 
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decisions  about  whether  to  grant  privileges  to  journalists 
seeking  to  protect  nonconf idential  information  have  rested 
upon  common-law,  state  constitution  or  First  Amendment 
grounds.  While  appeal  courts  in  most  states  without  shield 
laws  have  recognized  a privilege  for  confidential 
information,  only  about  five  have  done  so  for 
nonconf idential  information.  The  chapter  examines  how  the 
states  without  shield  laws  have  determined  the  basis  for 
recognizing  a privilege  for  both  confidential  and 
nonconf idential  information,  which  states  have  extended  a 
privilege  for  nonconf idential  information  and  why,  and  how 
the  states  have  qualified  the  privilege. 

Chapter  7:  The  Privilege  for  Nonconf idential 
Information  in  State  Shield  Laws.  This  chapter  examines  the 
plain  language  of  state  journalist's  privilege  statutes. 
Thirty-one  states  and  the  District  of  Columbia  had  such  laws 
as  of  July  1999.  All  of  the  laws  provide  at  least  qualified 
protection  to  confidential  information.  By  studying  the 
language  of  the  laws,  this  chapter  will  show  that  twenty 
states  and  the  District  of  Columbia  have  laws  written 
broadly  enough  that  they  could  be  interpreted  to  protect 
nonconf idential  information.  The  chapter  then  discusses  how 
each  state  that  appears  to  protect  nonconf idential 
information  defines  "information."  Also  discussed  will  be 
how  each  state  defines  "journalist"  and  how  the  states 
qualify  the  privilege.  Also  discussed  are  other  issues  that 
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are  handled  in  shield  laws,  including  how  the  privilege  may 
be  waived,  special  provisions  for  affidavits  that  allow 
journalists  to  avoid  testifying  about  published  information, 
and  how  six  states  make  special  provisions  concerning  the 
privilege  in  defamation  cases. 

Chapter  8:  Interpretation  of  Shield  Laws  and 
Nonconf idential  Information.  Following  up  on  Chapter  7,  this 
chapter  looks  at  how  appellate  courts  in  the  states  with 
shield  laws  have  interpreted  those  laws  when  faced  with 
assertions  of  a privilege  for  nonconf idential  information. 
The  chapter  will  begin  by  discussing  whether  the 
classifications  of  shield  laws  used  in  Chapter  7 accurately 
predicted  which  state  laws  would  protect  nonconf idential 
information.  Also  to  be  examined  will  be  how  courts  have 
determined  whether  certain  types  of  information  are 
protected.  The  chapter  also  will  examine  how  courts  have 
balanced  journalists'  privilege  claims  against  other 
societal  interests.  The  chapter  also  examines  how  states 
have  qualified  the  privileges  or  interpreted  shield-law 
qualifications.  Also,  the  chapter  will  look  at  how  courts 
have  dealt  with  defining  "journalist." 

Chapter  9:  Analysis.  This  chapter  examines  the  cases 
and  statutes  discussed  in  Chapters  5-8  and  makes  some 
general  conclusions,  where  appropriate,  about  the  extent  of 
the  protection  for  nonconf idential  information.  The  chapter 
focuses  on  two  questions:  What  has  been  the  legacy  of 
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Branzburg  v.  Hayes  in  privilege  cases  in  which 
nonconf idential  information  is  sought?  How  many  decisions 
overall  have  been  favorable  or  unfavorable  to  the  media  and 
in  what  types  of  proceedings? 

Chapter  10.  Conclusion.  The  final  chapter  draws 
conclusions  based  on  the  data  in  Chapter  9,  makes  a case  for 
why  a journalist's  privilege  for  nonconf idential  information 
should  be  widely  accepted,  and  suggests  areas  for  further 
research  on  the  issue. 


CHAPTER  2 

DEFINING  FREEDOM  OF  THE  PRESS:  1791-1917 

Clearly,  as  one  state  trial  court  put  it  in  1978, 

" [T] he  First  Amendment  of  the  Constitution  of  the  United 
States  does  not  explicitly  address  itself  to  the  protection 
of  confidential  sources  or  an  absolute  privilege  of  the 
press  to  avoid  testifying  at  trials  when  subpoenaed."1 

In  fact,  no  journalist  argued  that  the  First  Amendment 
was  a basis  for  giving  journalists  a special  privilege  to 
withhold  information  from  courts  and  other  governmental 
bodies  until  Garland  v.  Torre2  in  1958,  about  167  years 
after  the  Bill  of  Rights  was  ratified.  In  1972,  the  U.S. 
Supreme  Court  specifically  rejected  journalists'  claims  that 
they  had  a right  under  the  First  Amendment  to  withhold 
confidential  information  from  grand  juries.  But  the 
narrowness  and  divisiveness  of  Branzburg  v.  Hayes 3 allowed 
lower  federal  courts  to  fashion  privileges  under  the  First 
Amendment  in  other  procedural  situations.  State  courts  also 
have  found  that  journalists'  claims  of  privilege  have  merit 
through  First  Amendment,  state  constitution,  or  common-law 

People  v.  Zagarino,  411  N.Y.S.2d  494,  497  (N.Y.  Sup. 

Ct . 1978)  (emphasis  in  original) . 

2259  F . 2d  545  (2d  Cir.  1958). 

3408  U.S.  665  (1972) . 
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interpretation.  Legislatures  in  thirty-one  states  and  the 
District  of  Columbia  have  created  statutory  privileges 
protecting  journalists  from  testifying. 

Later  chapters  will  examine  the  scope  of  evidentiary 
privileges  for  journalists,  focusing  on  the  privilege  for 
nonconf idential  information.  This  chapter  will  focus  on 
broader  and  more  fundamental  issues  that  are  raised  by 
journalists'  claims  of  privilege.  Two  questions  lie  at  the 
heart  of  this  inquiry.  First,  when  the  First  Amendment 
states  that  "Congress  shall  make  no  law  . . . abridging  the 
freedom  of  speech,  or  of  the  press,  "4  what  does  "freedom  of 
the  press"  mean?  Freedom  is  guaranteed,  but  the  freedom  to 
do  what,  or  the  freedom  from  what?  Second,  what  does  "the 
press"  mean?  Did  the  Framers  intend  to  protect  the  press  as 
in  the  institutional  news  media,  or  individual  rights  to 
disseminate  information  through  the  printed  word,  or  both? 
Are  the  news  media  entitled  to  special  rights  under  the 
First  Amendment  to  which  other  citizens  are  not  entitled?  If 
so,  do  those  rights  extend  to  the  right  to  gather  news  and 
to  protect  the  news -gathering  process  from  governmental 
interference? 

This  chapter  and  Chapter  3 examine  the  issues  raised  by 
the  words  "freedom  of  the  press"  by  looking  at  media  and 
legal  history  and  theoretical  development  from  1791  to  the 
present.  This  chapter  focuses  on  the  period  from  1791  to 

4U . S . Const . amend . I . 


47 


World  War  I.  As  will  be  shown,  the  legal  history  of  the 
First  Amendment  from  1791-1917  shows  an  almost  exclusive 
focus  on  what  "freedom"  meant.  Most  of  this  chapter  will 
focus  on  that  question.  This  chapter  also  will  examine  how 
the  news  media,  particularly  toward  the  end  of  the 
nineteenth  century,  began  to  take  on  institutional 
characteristics,  giving  a new  meaning  to  "the  press."  The 
debate  over  what  freedom  meant  and  the  evolution  of  the 
press  toward  institutional  status  are  intertwined  issues 
with  significance  for  each  other.  If  freedom  of  the  press 
was  and  is  important  in  a democratic  society,  then  the 
institutional  nature  of  the  news  media  may  imply  that  the 
media  have  special  rights  as  recognizable  institutions  not 
available  to  individuals  who  have  the  right  to  use  a free 
press  in  non-institutional  settings.  The  discussion  in  this 
chapter  on  the  concepts  of  "freedom"  and  "the  press"  will 
help  set  the  stage  for  Chapter  3.  In  that  chapter,  it  will 
be  shown  how  "freedom  of  the  press"5  took  on  different 
meanings  as  society,  law,  and  the  media  changed. 


5Although  this  dissertation  primarily  is  concerned  with 
freedom  of  the  press,  courts  and  commentators  have  regularly 
used  freedom  of  speech  and  freedom  of  the  press 
synonymously.  This  dissertation  also  will  use  the  phrases 
interchangeably  except  where  context  requires  that  freedom 
of  the  press  be  understood  as  a separate  concept. 
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Defining  Freedom 

Original  Intent 

Discussions  of  First  Amendment  values  often  begin  with 
the  original  intent  question:  Just  what  did  the  Framers  mean 
to  do  when  they  drafted  the  press  clause  of  the  First 
Amendment?6  In  particular,  what  did  they  mean  by  "freedom  of 
the  press?" 

As  other  writers  have  noted,  history  does  not  provide  a 
clear  answer  to  why  Congress  included  freedom  of  the  press 
among  the  rights  to  be  protected  under  the  Bill  of  Rights.7 
Equally  unclear  is  what  exactly  the  phrase  "freedom  of  the 
press"  meant  to  the  Framers  and  why  both  freedom  of  speech 
and  freedom  of  the  press  are  protected.  If  the  Framers  saw  a 
distinction  between  speech  and  press,  what  was  it? 

Law  professor  Melville  Nimmer  has  suggested  that  speech 
and  press  rights  serve  similar  interests,  but  there  are 
distinctions.  If  the  speech  right  is  viewed  as  an  individual 
right,  then  it  serves  three  major  functions:  as  a conduit 
for  democratic  dialogue;  as  a source  of  self-fulfillment  for 
the  speaker;  and  as  a "safety  valve"  through  which  persons 
can  express  themselves,  without  which  they  may  feel 


6The  First  Amendment's  relevant  passage  reads: 

"Congress  shall  make  no  law  . . . abridging  the  freedom  of 
speech,  or  of  the  press  ..."  U.S.  Const,  amend.  I. 

7See,  e.g.,  David  A.  Anderson,  The  Origins  of  the  Press 
Clause,  30  UCLA  L.  Rev.  455,  477-483  (1983)  . 
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compelled  to  seek  expression  in  violent  actions.8  The  press, 
meanwhile,  through  its  informing  and  opinion- shaping 
functions,  is  more  significant  than  individual  speech  in  the 
democratic  dialogue  function  but  less  significant  to  self- 
f ulf illment  and  the  "safety  valve"  function,  Nimmer  says.9 

But  Nimmer  also  notes  that  the  debates  about  the  First 
Amendment  in  Congress  before  the  Bill  of  Rights  was  sent  to 
the  states  for  ratification  do  not  imply  a distinction 
between  speech  and  press . One  inference  that  Nimmer  suggests 
is  plausible  by  the  language  of  the  First  Amendment  is  that 
the  Framers  merely  wanted  to  make  sure  that  both  oral 
expression  (speech)  and  written  expression  (press)  were 
protected  from  abridgement.10  Nimmer  adds,  however,  that  the 
original  understanding  of  the  Framers  is  not  necessarily 
controlling  now.11  Nimmer' s view  that  original  intent  is 
largely  irrelevant  is  shared  by  other  writers  who  have 
pondered  the  press  clause's  meaning  in  the  last  quarter  of 
the  twentieth  century,12  but  not  all.13 


8Melville  B.  Nimmer,  Introduction  --Is  Freedom  of  the 
Press  a Redundancy:  What  Does  it  Add  to  Freedom  of  Speech? 
26  Hastings  L.J.  639,  653  (1975)  . 

9 Id.  at  653-654. 

10  Id.  at  640. 

“Id.  at  641. 

12See,  e.g.,  Anderson,  supra  note  7,  at  462;  Leonard  W. 
Levy,  Emergence  of  a Free  Press  348  (1985)  . 


50 


What  little  evidence  exists  from  the  nation's  early 
days  suggests  that  Nimmer's  interpretation  may  be  correct. 
For  example,  Virginia  judge  and  law  professor  St.  George 
Tucker,  in  an  appendix  to  his  1803  edition  of  Blackstone' s 
Commentaries  on  English  common  law,  argued  that  the  press 
needed  greater  freedom  than  speech  from  government 
abridgement.  Tucker  argued  that  because  even  the  best 
speaker  could  only  be  heard  by  a few,  an  "absolute  freedom" 
of  the  press  was  necessary  so  that  the  sentiments  of  the 
people  could  be  preserved  and  distributed.  The  freedom  of 
the  press,  Tucker  said,  must  be  as  "unlimited  as  the  human 
mind;  viewing  all  things,  penetrating  the  recesses  of  the 
human  heart,  unfolding  the  motives  of  human  actions,"  all  in 
search  of  the  truth.  Tucker  aside,  however,  commentators 
generally  have  surmised  that  legally  and  historically 
speaking,  "freedom  of  speech"  and  "freedom  of  the  press" 
have  been  used  interchangeably.15 

It  seems  likely,  then,  that  Sir  William  Blackstone' s 
definition  of  press  freedom  under  English  common  law, 
published  a few  years  before  the  American  Revolution  began, 
also  described  the  limits  of  free  speech.  Blackstone 

13 See  generally  Walter  Berns,  The  First  Amendment  and  the  Future 
of  American  Democracy  (1976)  ; Robert  H.  Bork,  The  Tempting  of  America 
(1990)  . 

141  William  Blackstone,  Commentaries,  Note  G,  at  17  (St. 

George  Tucker  ed.  1803)  . 

15See,  e.g.,  Anderson,  supra  note  7,  at  456;  Nimmer, 
supra  note  8,  at  641;  Levy,  supra  note  12,  at  170. 
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discussed  freedom  of  the  press  largely  in  the  sense  of  what 
expressive  acts  constituted  crimes  or  actionable  torts  and 
the  possible  defenses.  Most  of  the  expressive  offenses  fell 
under  the  general  heading  of  libel,  which  included 
"blasphemous,  immoral,  treasonable,  schismat ical , seditious, 
or  scandalous"  publications.16 

For  libels  against  private  persons,  according  to 
Blackstone,  the  libeller  could  be  punished  by  criminal  or 
civil  action.  The  criminal  action  would  be  for  the  public 
offense  of  writing  something  with  a tendency  to  cause  the 
injured  party  to  breach  the  peace  in  order  to  defend  his  or 
her  reputation.17  The  public  offense,  or  crime,  said 
Blackstone,  was  the  same  whether  the  allegedly  libellous 
statement  was  true  or  false,  so  the  defendant  could  not  use 
truth  as  a defense.  In  a civil  action,  however,  the 
defendant  could  prove  truth  to  show  that  the  plaintiff  was 
not  injured.18 

The  public  offense,  Blackstone  wrote,  was  for  malicious 
defamations,  "especially  of  a magistrate, " or  public 
official,  made  public.19  Punishment  by  fine  or  corporal 
punishment  did  not  violate  the  liberty  of  the  press, 


165  William  Blackstone,  Commentaries  *151  (Tucker  ed.  1803) 
174  Blackstone  *125  (Tucker  ed.  1803)  . 

18Jd.  at  *125-*126 . 

195  Blackstone,  supra  note  16,  at  *150. 
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Blackstone  wrote.20  The  liberty  of  the  press  was  essential 
to  a free  state,  Blackstone  wrote,  but  freedom  of  the  press 
consisted  of  "laying  no  previous  restraints  upon 
publication, " such  as  licensing  schemes  or  reguiring 
government  approval  before  publication.  Freedom  of  the  press 
did  not  amount  to  freedom  from  punishment  for  criminal 
matter  after  publication,  according  to  Blackstone.  Any 
person  had  the  right  to  print  whatever  he  or  she  chose, 
Blackstone  wrote,  but  if  that  person  published  "what  is 
improper,  mischievous,  or  illegal,"  that  person  "must  take 
the  consequence  of  his  own  temerity."22  To  punish  any  work 
that,  upon  a "fair  and  impartial"  trial,  was  found  to  have  a 
pernicious  tendency, " or  bad  tendency,  was  necessary  "for 
the  preservation  of  peace  and  good  order,  of  government  and 
religion,  the  only  solid  foundations  of  civil  liberty.  1,23 
In  essence,  Blackstone  wrote  that  government  and 
society  needed  to  be  protected  from  the  possible  "abuse"  of 
freedom  of  the  press.  But  in  this  country,  what  few  public 
statements  there  were  about  freedom  of  the  press  suggested 
the  opposite  --  that  freedom  of  the  press  was  necessary  to 
protect  citizens  from  abuses  of  government. 


20Id.  at  *151. 

21Id.  (emphasis  in  original)  . 
22Jd.  at  *152. 


23Id. 
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For  example,  shortly  after  the  beginning  of  the 
Revolution,  the  American  colonists'  Continental  Congress  in 
1774  wrote  to  the  Canadian  province  of  Quebec  to  explain  why 
the  colonists  were  seeking  independence  from  England.24 
Among  the  rights  that  the  Continental  Congress  said  the 
colonists  were  fighting  to  protect  was  freedom  of  the  press. 
The  letter  said  that  the  importance  of  freedom  of  the  press 
consisted  of  "the  advancement  of  truth,  science,  morality, 
and  arts  in  general,"  but  also  in  its  "diffusion  of  liberal 
sentiments  on  the  administration  of  Government."  A free 
press,  the  letter  said,  allowed  citizens  to  share  their 
thoughts  and  promoted  unity  among  them.  Through  the 
communication  of  thoughts  and  the  promotion  of  unity,  the 
letter  said,  the  citizenry  could  use  the  press  to  shame 
oppressive  government  officers  "into  more  honourable  and 
just  modes  of  conducting  affairs."25 

As  Nimmer  has  pointed  out,  all  but  four  of  the  states 
that  adopted  constitutions  before  the  First  Amendment's 
ratification  had  press  freedom  provisions,  while  only  two, 
Pennsylvania  and  Vermont,  also  mentioned  freedom  of 
speech.26  The  constitutions  are  notable  for  the  lack  of 
qualifiers  in  their  free-press  sections.  The  state  language 

24 Address  to  the  Inhabitants  of  Quebec,  in  1 The  Bill  of 
Rights:  A Documentary  History  221  (Bernard  Schwartz  ed.  , 1971). 

25  Id. 

26Nimmer , supra  note  8,  at  640-641. 
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varied  from  simple  statements  of  support  for  press  freedom27 
to  more  elaborate  statements  tying  freedom  of  the  press  to 
the  functioning  of  government  and  protection  from  tyranny.28 

When  the  U.S.  Constitution  was  sent  to  the  states  for 
ratification  in  1787-88,  however,  leading  supporters  of  the 
Constitution  defended  its  failure  to  include  a declaration 
of  rights,  including  explicit  protection  for  press  freedom. 
In  The  Federalist  Papers , a series  of  newspaper  essays 
written  by  James  Madison,  Alexander  Hamilton  and  John  Jay  in 
support  of  the  Constitution,  Hamilton  tried  to  fend  off 
critics  who  complained  that  the  Constitution  did  not  contain 
a declaration  of  individual  rights . Hamilton  argued  that  an 
enumeration  of  rights  was  unnecessary,  because  the  new 


21  See,  e.g.  , Ga.  Const,  art.  LXI  (1777)  ("Freedom  of  the 
press  and  trial  by  jury  to  remain  inviolate  forever"),  in  2 
The  Federal  and  State  Constitutions,  Colonial  Charters,  and  Other 
Organic  Laws  of  the  States,  Territories,  and  Colonies  Now  or  Theretofore 
Forming  the  United  States  of  America  785  (Francis  Newton  Thorpe 
ed.,  1909);  Md.  Dec.  of  Rights  art.  XXXVIII  (1776)  ("That  the 
liberty  of  the  press  ought  to  be  inviolably  preserved"),  in 
3 Thorpe  1690;  S.C.  Const,  art.  XLIII  (1778)  ("That  the  liberty 
of  the  press  be  inviolably  preserved"),  in  6 Thorpe  3257. 

9Q  _ 

See,  e.g.,  Mass.  Const,  art.  XVI  (1780)  ("The  liberty  of 
the  press  is  essential  to  the  security  of  freedom  in  a state 
it  ought  not,  therefore,  to  be  restricted  in  this 
commonwealth"),  in  3 Thorpe,  id.  at  1892;  N.H.  Const,  art.  XXII 
(1784)  ("The  Liberty  of  the  Press  is  essential  to  the 
security  of  freedom  in  a state;  it  ought,  therefore,  to  be 
inviolably  preserved"),  in  4 Thorpe  2456;  Pa.  Dec.  of  Rights 
art.  I,  § 35  (1776)  ("The  printing  presses  shall  be  free  to 
every  person  who  undertakes  to  examine  the  proceedings  of 
the  legislature,  or  any  part  of  government"),  in  5 Thorpe 
3090;  Va.  Bill  of  Rights  § 12  (1776)  ("That  the  freedom  of  the 
press  is  one  of  the  great  bulwarks  of  liberty,  and  can  never 
be  restrained  but  by  despotic  governments"),  in  7 Thorpe 
3814  . 
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government  created  by  the  Constitution  could  not  legislate 
on  matters  over  which  it  was  not  granted  specific  powers. 
Hamilton  also  wrote  that  the  enumeration  of  certain  rights 
to  be  protected  could  be  dangerous  by  implying  that  the 
government  had  the  power  to  curtail  the  rights  listed. 
Concerning  the  freedom  of  the  press,  Hamilton  argued  that 
"the  liberty  of  the  press"  could  not  be  defined  without 
leaving  room  for  evasion  of  the  right  by  a government  so 
inclined.  Hamilton  said  that  the  freedom  of  the  press 
depended  not  on  a written  prohibition  against  infringement 
but  on  public  opinion  and  the  "spirit  of  the  people  and  of 
the  government."29  Hamilton's  statement  appears  to  be  a plea 
to  let  the  common  law  determine  the  extent  of  press  freedom. 
It  is  notable  that  out  of  eighty-five  essays  devoted  to 
explaining  and  endorsing  the  new  Constitution,  Hamilton's 
argument  in  the  penultimate  essay  is  the  only  significant 
statement  about  a free  press  in  The  Federalist  Papers. 

Critics  of  the  Constitution,  known  as  the  Anti- 
Federalists,  saw  danger  in  not  enumerating  rights  that 
should  be  protected  from  government  interference.  For 
example,  "A  Federal  Farmer,"  in  pamphlets  printed  during  the 
i f icat ion  debates  in  1787-88,  said  it  would  be  better  to 
remove  doubts  about  government  infringement  of  liberty 
through  a declaration  of  rights  than  to  take  a chance  that 


29The  Federalist  No.  84,  at  476-477  (Alexander  Hamilton) 
(Isaac  Kramnick  ed.,  1987). 
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Congress  would  infringe  those  rights.  The  author  called  a 
free  press  a vital  means  of  communication  about  mercantile 
and  public  affairs  that  also  enabled  the  people  "to  unite, 
and  become  formidable  to  those  rulers  who  adopt  improper 
measures, "30  which  echoed  the  concerns  the  Continental 
Congress  expressed  in  the  1774  letter  to  Quebec. 

The  Constitution  was  ratified  without  a declaration  of 
rights , but  a number  of  states  ratified  on  the  condition 
that  a bill  of  rights  be  added  or  that  the  Constitution  be 
changed  throughout  to  secure  those  rights.  Virginia  and  New 
York  called  for  a second  constitutional  convention  to  rework 
the  document.  Madison,  who  feared  that  a second  convention 
would  eviscerate  the  new  Constitution,  led  the  effort  to 
amend  it  to  explicitly  protect  individual  rights.32  Although 
we  know  from  the  sketchy  records  of  the  First  Congress  that 
the  amendments,  including  what  became  the  First  Amendment, 
went  through  a number  of  changes  during  House  and  Senate 
actions,  we  know  virtually  nothing  about  what  motivated 
Congress  to  protect  freedom  of  the  press.  The  amendment  took 
its  final  form  in  a Conference  Committee  report  on  Sept.  24, 


30A  Federal  Farmer,  Letter  No.  16,  in  The  Anti -Federalist 
(Murray  Dry  ed. , 1981) . 

31Craig  R.  Smith  & Scott  Lybarger,  The  Ratification  of  the  Bill  of 
Rights  1789-91,  34-40  (1991)  . 

32Helen  E.  Veit  et  al.,  Creating  the  Bill  of  Rights  12  (1991) 

( citing  Madison  Resolution  of  June  8,  1789,  in  the  N.Y.  Daily 
Advertiser,  June  12,  1789). 
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1789,  and  was  sent  to  the  states  for  ratification.33  The 
first  two  amendments  sent  to  the  states,  which  dealt  with 
congressional  pay  and  representation,  were  defeated  in 
ratification  votes . The  remaining  ten  amendments  were 
adopted  when  Virginia  ratified  in  December  1791. 34 
The  Sedition  Act  Controversy 

Only  seven  years  after  ratification  of  the  First 
Amendment  came  the  first  major  test  in  the  United  States  of 
the  meaning  of  freedom  of  the  press.  The  Sedition  Act 
controversy  focused  on  whether  the  First  Amendment  provided 
more  protection  for  the  press  than  the  press  had  enjoyed 
under  English  common  law,  as  interpreted  by  Blackstone . 

Other  than  Tucker's  commentary,35  however,  the  debate  over 
the  Act  did  not  shed  light  on  whether  the  press  clause  meant 
something  fundamentally  different  than  the  speech  clause. 
However,  it  did  provide  a starting  place  for  a debate  about 
what  freedom  meant . 

The  Sedition  Act  of  1798  resulted  from  a political  rift 
between  the  Federalists,  who  controlled  the  presidency. 
Congress,  most  states,  and  most  judgeships,  and  Republicans 

Id.  at  49-50.  In  its  final  form,  the  First  Amendment 
says:  Congress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble,  and  to  petition 
the  Government  for  a redress  of  grievances.  U.S.  Const,  amend 

34Smith  & Lybarger,  supra  note  31,  at  96. 

35See  text  accompanying  supra  note  14 . 
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under  Thomas  Jefferson.  President  John  Adams  and  Congress 
responded  to  Republican  attacks  on  their  policies  by  passing 
the  Sedition  Act36  and  related  acts  on  emigration  and 
naturalization.  The  Sedition  Act  subjected  persons  who 
criticized  Congress,  the  Adams  administration,  or  the 
government  to  fines  or  imprisonment.  However,  the  act  also 
allowed  those  charged  with  sedition  to  use  truth  as  a 
defense37  and  allowed  juries  to  determine  both  the  law  and 
facts  of  a sedition  case,  under  the  direction  of  the  trial 
court.38  The  Sedition  Act  indicated  that  the  Federalists 
believed  that  the  government  could  still  punish  opposition 
speech,  as  English  common  law  allowed.  But  the  Act  also 
broke  from  English  common  law  by  allowing  truth  as  a defense 
in  seditious-libel  proceedings  and  allowing  juries  to 
interpret  the  law  and  apply  it  to  the  facts  of  a case. 

Historians  disagree  over  whether  the  ensuing  debate 
about  the  Sedition  Act's  constitutionality  was 
philosophically  or  politically  motivated.  James  Morton  Smith 
has  suggested  that  the  controversy  was  largely 
philosophical.  He  argues  that  the  Sedition  Act  was 
consistent  with  Federalist  philosophy,  which  stressed 
national  security  and  political  stability.39  By  contrast, 

361  Stat.  596-597  (1798). 

31  Id.  at  597,  § 3. 

38Jd. 

39 James  Morton  Smith,  Freedom's  Fetters  10  (1956)  . 
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Smith  wrote,  the  Republicans  under  Jefferson  were  more 
interested  in  liberty,  equality,  mild  legislation,  and  a 
government  responsive  to  public  opinion.40  The  Federalists, 
Smith  said,  admired  "English  society,  English  common  law, 
the  British  constitution,  and  British  finance."41 

However,  historian  Leonard  Levy  has  suggested  that  the 
disagreement  between  the  Federalists  and  Republicans  was 
more  political  than  philosophical.  He  notes  that  while  the 
Federalists  believed  that  prosecutions  for  seditious  libel 
were  possible  under  the  common  law,  they  saw  passage  of  a 
statute  as  more  politically  wise.42  Levy  said  that 
legislation  "helped  ensure  effective  enforcement  of  the  law 
[and]  stirred  public  opinion  against  its  intended 
victims."43  Levy  wrote  that  because  the  Federalists  and 
Republicans  argued  about  the  Sedition  Act  from  personal  and 
party  interests  rather  than  from  principle,  their  public 
comments  were  unreliable  as  evidence  of  the  Framers'  views 
of  the  First  Amendment's  meaning,44  even  though  the 
controversy  erupted  only  seven  years  after  ratification.  But 
Levy  also  noted  that  the  Act's  passage  forced  Republicans  to 
originate  a broad  theory  of  freedom  of  expression  in 

40Xd.  at  11. 

41  Id. 

42Levy , supra  note  12,  at  300-301. 

43 Jd.  at  301. 


44 Id.  at  280. 
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response  to  the  Federalists.45  The  Republican  commentary  on 
the  Sedition  Act  was  more  libertarian46  than  anything  that 
had  appeared  before,  Levy  wrote.47 

On  the  Republican  side,  Madison  and  Jefferson  wrote 
resolutions  approved  by  the  Virginia  and  Kentucky48 
legislatures,  respectively,  that  opposed  the  Act  on 
constitutional  grounds.  Madison's  Virginia  Resolution 
criticized  the  Sedition  Act  for  exercising  a power  that  not 
only  was  not  delegated  to  Congress  in  the  Constitution  but 
was  "expressly  and  positively  forbidden"  by  the  First 
Amendment.49  The  resolution  said  that  Congress's  passage  of 
the  Sedition  Act  "ought  to  produce  general  alarm"  because  it 
interfered  with  the  rights  of  the  people  to  freely  examine 
public  characters  and  measures, " a right  that  was  crucial 


45Jd.  at  301. 

^Libertarian  as  an  adjective  is  defined  as  "of  or 
upholding"  the  doctrine  of  the  freedom  of  the  will  or  full 
individual  freedom  of  thought,  expression,  and  action. 
Webster's  New  World  Dictionary  778  (3rd  College  Ed.  1994). 

47Levy,  supra  note  12,  at  301. 

48Kentucky  became  a state  in  1792. 

49James  Madison,  Virginia  Resolutions  of  1798, 
reprinted  in  4 Debates  in  the  Several  State  Conventions  on  the 
Adoption  of  the  Federal  Constitution  528  (Jonathan  Elliot  ed.  , 2d 
ed.,  Philadelphia,  J.P.  Lippincott  1888,  reprint  1941) 
(hereafter  Elliot's  Debates). 
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to  guard  all  other  rights.50  Jefferson's  Kentucky  Resolution 
focused  on  the  Act  as  an  encroachment  on  states'  rights.51 

No  other  state  would  join  Kentucky  and  Virginia  in 
criticizing  the  Sedition  Act  publicly,  however.52  Virginia 
then  formed  a committee  to  re-examine  its  resolution. 
Madison's  report  in  early  1800  on  the  committee's 
deliberations  reaffirmed  the  state's  support  for  the 
resolution  and  elaborated  on  Virginia's  reasons  for  opposing 
the  Alien  and  Sedition  Acts.  Madison  argued  that  the 
Revolution  and  the  adoption  of  the  Constitution  basically 
ended  American  reliance  on  English  common  law.53  Madison 
also  denied  that  the  common- law  understanding  of  a free 
press,  even  if  a national  common  law  existed,  was  applicable 
to  the  press  in  the  United  States . It  would  be  a "mockery" 
to  say  that  freedom  of  the  press  consisted  only  in  having  no 
prior  restraints,  with  any  sort  of  punishment  allowable 
after  publication,  Madison  wrote.54 

The  Sedition  Act  expired  in  March  1801.  During  its 
brief  history,  Smith  has  noted,  at  least  seventeen 

50Xd.  at  529. 

51Thomas  Jefferson,  Kentucky  Resolutions  of  1798  and 
1799,  reprinted  in  4 Elliot's  Debates,  supra  note  49,  at  540- 
544  . 

52For  text  of  the  states'  answers  to  the  Kentucky  and 
Virginia  Resolutions,  see  4 Elliot's  Debates  at  532-539. 

53 James  Madison,  Report  on  the  Virginia  Resolutions, 
reprinted  in  4 Elliot's  Debates,  supra  note  4 9,  at  561. 

54 


Id.  at  569. 
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verifiable  indictments  were  returned  against  Republican 
politicians  and  newspaper  proprietors  for  seditious  libel, 
fourteen  under  the  Sedition  Act  and  three  under  the  common 
law.  Most  of  those  indicted  under  the  Sedition  Act  were 
newspaper  editors  and  at  least  ten  were  convicted  and  either 
fined  or  imprisoned.55  Despite  Federalists'  efforts  to 
silence  their  critics  through  the  Sedition  Act  — or, 
perhaps,  because  of  those  efforts  --  Thomas  Jefferson  and 
the  Republicans  swept  to  victory  in  the  1800  elections. 

Smith  has  suggested  that  the  election  of  1800  was  largely  a 
mandate  on  the  Sedition  Act.  Jefferson's  victory,  therefore, 
also  was  a victory  for  a more  libertarian  view  of  free 
speech  and  a free  press  and  the  beginning  of  the  American 
tradition  of  civil  liberties.56 

But  Jefferson's  election  was  not  a total  victory  over 
seditious  libel  or  the  English  common  law  definition  of  a 
free  press.  No  one  had  argued  that  the  states  did  not  have 
common  law  traditions  with  roots  in  English  law.  In  New 
York,  a Federalist  newspaper  editor  named  Harry  Croswell  was 
convicted  of  seditious  libel  in  1803  for  writing  that 
Jefferson  had  called  George  Washington  a "traitor"  and  had 
used  similar  language  about  John  Adams.57  The  judge  in  the 
case  refused  to  allow  Croswell  to  try  to  prove  the  truth  of 

55Smith,  supra  note  39,  at  185-417. 

56Id.  at  431-433. 

57Levy , supra  note  12,  at  33  8. 
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what  he  wrote,  telling  the  jury  that  truth  or  falsity  did 
not  matter  in  a criminal  libel  case.  On  appeal,  Alexander 
Hamilton  defended  Croswell  before  the  New  York  Supreme  Court 
of  Judicature,  then  the  state's  highest  court.  Hamilton 
argued  that  Croswell  should  get  a new  trial  because  he 
should  have  been  allowed  to  prove  that  he  printed  the 
statements  about  Jefferson  truthfully,  with  "good  motives, 
for  justifiable  ends."58  The  court  split  evenly  on  whether 
to  grant  Croswell  a new  trial  in  18  0 4. 59  Levy  notes  that 
Hamilton's  argument  that  a person  accused  of  criminal  or 
seditious  libel  should  be  allowed  to  prove  truth  and 
nonmalicious  intent  was  adopted  by  the  legislature  in  New 
York  and  quickly  gained  statutory,  judicial,  or 
constitutional  acceptance  in  other  states.60 

One  historian  who  has  examined  nineteenth-century  press 
law  determined  that  after  the  Croswell  case,  prosecutions 
for  seditious  or  criminal  libel  virtually  disappeared  in  the 
states.61  On  the  federal  level,  the  U.S.  Supreme  Court  ruled 
in  1812  that  there  was  no  such  thing  as  a federal  common  law 


58Jd.  at  338-339. 

59Id.  at  339  (citing  3 Johnson's  (N.Y)  Cases  336 
(1804) ) . 

60 Jd.  at  339-340. 

“Alfred  H.  Kelly,  Constitutional  Liberty  and  the  Law 
of  Libel:  A Historian's  View,  74  Amer.  Hist.  Rev.  429,  433-434 
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in  criminal  cases,62  which  should  have  put  to  rest  the  idea 
that  the  English  common  law  on  seditious  and  other  criminal 
libels  was  incorporated  into  the  U.S.  Constitution.  However, 
state  courts  were  still  sympathetic  to  public  officials, 
candidates,  and  prominent  private  individuals  who  brought 
civil  actions  for  libel  against  newspapers.63 
Post-Sedition  Act  Law  and  the  First  Amendment 

Although  it  may  be  true  that  cases  of  criminal  libel, 
particularly  seditious  libel,  all  but  disappeared  after  the 
Croswell  case,  it  appears  that  leading  legal  minds  in  the 
1800s  believed  such  cases  still  were  theoretically  possible. 
Legal  treatises  from  the  nineteenth  century  suggest  that  the 
English  common  law  understanding  of  press  freedom  and  the 
Croswell  decision  remained  influential  long  after  the 
Sedition  Act  ended.  New  York  appeal  court  Judge  James  Kent, 
who  was  one  of  the  judges  who  ruled  in  favor  of  Croswell  in 
the  1804  appeal,  wrote  in  1827  that  libel  law  in  the  United 
States  seemed  to  be  going  too  far  in  protecting  the  defamer. 
Kent  argued  that  "the  earlier  sages  of  the  revolution" 
intended  only  to  prevent  prior  restraints  on  publication.64 
However,  Kent  said,  the  trend  in  American  law  had  been  to 
allow  truth  to  be  used  as  a defense  in  both  criminal  and 

62United  States  v.  Hudson  & Goodwin,  7 Cranch  32 
(1812)  . 

“Kelly,  supra  note  61,  at  438. 

64James  Kent,  2 Commentaries  on  American  Law  *23  (1827; 
Blackstone  Publishing  Co.  ed.  1889) . 
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civil  libel  cases  and  for  the  jury  to  have  all  facts  put 
before  it,  "however  improper  or  unfit  those  facts  may  be  for 
public  information."65 

Kent  argued  that  truth  was  no  justification  for  a 
libellous  publication  unless  the  author  acted  with  good 
motives  and  for  justifiable  ends.66  Truth,  Kent  wrote, 
should  not  be  admissible  in  either  civil  or  criminal  libel 
cases  to  explain  intent  or  in  most  cases  to  justify  the  ends 
of  publication.  Malicious  intent,  rather  than  truth  or 
falsity,  was  the  key  issue  in  libel  prosecutions  and  civil 
actions,  he  said,  and  the  truth  could  be  used  maliciously 
just  as  effectively  as  falsehood.67 

Similarly,  Supreme  Court  Justice  Joseph  Story  wrote  in 
1833  that  the  First  Amendment  meant  only  to  preserve  the 
right  of  each  person  to  "speak,  write,  and  print  his 
opinions  on  any  subject  whatsoever,  without  any  prior 
restraint."68  Each  person  was  free  to  print  whatever  he  or 
she  chose  but  not  to  "injure  any  other  person  in  his  rights, 
person,  property,  or  reputation;  and  so  always,  that  he  does 


65Id. 

66Xd.  at  *24. 

67Xd.  at  *25-*26 . 

68 Joseph  Story,  3 Commentaries  on  the  Constitution  of  the  United 
States  731-732  (1833;  Da  Capo  Press  ed.  1970) . 
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not  thereby  disturb  the  public  peace,  or  attempt  to  subvert 
the  government."69 

Justice  Story  endorsed  the  notion  that  every  person 
should  be  able  to  print  the  truth  as  long  as  he  or  she  did 
so  with  good  motives  and  for  justifiable  ends.  Without 
limitations , Story  argued,  the  press  might  become  "a  scourge 
of  the  republic,"  through  which  virtuous  patriots  would  be 
made  "odious"  and  despotism  would  flourish  "through  the 
terrors  of  the  press."70 

Story  quoted  heavily  from  Blackstone,  and  in  one 
instance  noted  that  no  state  court  had  repudiated 
Blackstone ' s conception  of  the  liberty  of  the  press.71 
However,  Story  pointedly  professed  to  having  no  opinion 
about  the  Sedition  Act  of  1798.  He  noted  that  it  was 
assailed  as  unconstitutional  by  some  legislatures, 
apparently  a reference  to  the  Virginia  and  Kentucky 
resolutions,  but  it  was  affirmed  by  the  courts  that 
prosecuted  alleged  offenders.  Story  argued  that  the  Sedition 
Act  continued  "to  be  a theme  of  reproach  with  many  of  those, 
who  have  since  succeeded  to  power.  1,72 

Kent  and  Story  did  not  go  unchallenged  in  their  day. 
Thomas  Cooper,  president  of  Columbia  College  in  South 

69  Id. 

90 Id.  at  733. 

71Id.  at  741. 

72 


Id.  at  743-744. 
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Carolina,  had  been  among  the  writers  who  joined  Madison  and 
Jefferson  in  opposing  the  Sedition  Act.73  In  an  1830  essay, 
Cooper  wrote  that  "the  liberty  of  the  press"  was  a common 
phrase  in  the  United  States  and  was  said  to  flourish. 
However,  he  added,  "I  hardly  know  in  which  of  them  [states] 
to  look  for  it."74  Cooper  said  that  citizens  had  been  told 
by  government  that  the  best  way  of  arriving  at  truth  was  by 
hearing  only  one  side  of  the  question.  Lately,  he  wrote, 
citizens  had  begun  to  question  whether  public  discussion  was 
a surer  route  to  knowledge  about  public  questions.  Also, 
Cooper  wrote,  citizens  had  begun  to  suspect  that  prior 
restraints  and  post-publication  punishments  as  limits  on 
public  discussion  could  serve  no  good  purpose.75 

Cooper  argued  that  people  had  no  control  over  their 
thoughts  and  opinions,  and  therefore  there  should  be  no 
government  control  over  the  publishing  of  those  thoughts  and 
opinions.  It  was  never  necessary  to  suppress  the  publication 
of  opinions.  Cooper  wrote,  even  though  history  had  made  it 
clear  that  only  truth  could  do  good  and  error  produced  evil . 
The  only  way  to  find  what  was  true  was  through  full  and  open 
discussion,  he  wrote,  because  when  discussion  was 
suppressed,  evil  or  error  would  prevail  more  often  than 

73Levy,  supra  note  12,  at  332. 

Thomas  Cooper,  A Treatise  on  the  Law  of  Libel  and  the  Liberty  of 
the  Press  39  (1830;  Arno  Press  ed.  1970) 

75  Id. 
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truth.  Truth  would  prevail  in  an  open  and  free  discussion, 
Cooper  said,  but  the  legal  suppression  of  ideas  could 
suppress  the  true  as  easily  as  the  false.76 

Cooper  suggested  in  broad  terms  that  the  discussion  of 
public  questions  should  be  free  from  threats  of  seditious 
libel  or  other  legal  impediments.  In  addition  to  the  public 
benefit  of  free  discussion,  however,  he  also  wrote  that  free 
discussion  had  benefits  to  the  individual.  Suppression  of 
published  opinions  robbed  individuals  of  "one  of  the  highest 
gratifications  of  human  existence"  --  the  expectation  that 
the  results  of  their  mental  labors  could  be  communicated  to 
others.  To  be  threatened  with  punishment  for  adding  to  "the 
mass  of  what  we  deem  useful  knowledge,"  Cooper  wrote, 
dampened  the  natural  human  propensity  to  improve  the 
species . 77 

So  by  the  early  1830s,  the  operational  definition  of 
freedom  of  the  press  in  the  United  States  was  still  a bit 
muddled.  The  press  was  praised  as  a source  of  information 
about  the  sciences,  the  arts,  and  morality.  It  was  seen  as  a 
way  of  allowing  members  of  the  public  to  communicate  with 
each  other  and  comment  upon  government  affairs.  It  was  seen 
as  a way  to  censure  government  officials  who  abused  their 
power  or  performed  their  duties  badly.  But  it  was  also  seen 
as  a possible  "scourge  of  the  republic"  whose  abuses  must  be 

76Xd.  at  42-43. 

11  Id.  at  48  (emphasis  in  original)  . 
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subject  to  criminal  punishment  and  civil  liability.  What 
constituted  an  "abuse"  was  not  entirely  clear,  nor  was  it 
clear  who  should  decide  what  constituted  an  abuse. 

Meanwhile,  no  one  had  suggested  that  the  right  to  a 
free  press  was  anything  other  than  an  individual  right. 
Perhaps  that  is  because,  as  of  the  early  1830s,  publishers 
of  newspapers  were  for  the  most  part  not  discernible  from 
any  other  individuals  who  were  making  a living  in  some 
trade.  But  even  as  that  situation  changed,  the  law  did  not. 

The  Press  As  an  Institution 
There  was  no  evidence  through  the  first  half  of  the 
nineteenth  century  that  the  Framers  meant  anything  more  by 
"the  freedom  of  the  press"  than  that  individuals'  ability  to 
express  their  sentiments  in  writing  should  be  free. 
Blackstone  had  made  it  clear  that  his  conception  of  freedom 
of  the  press  applied  to  individuals.  "Every  freeman  has  an 
undoubted  right  to  lay  what  sentiments  he  pleases  before  the 
public,"  Blackstone  had  written.78  He  continued  to  use  the 
singular  noun  or  pronoun  throughout  the  rest  of  his 
discussion  of  freedom  of  the  press,  most  notably  when  he 
distinguished  press  freedom  from  its  abuse:  "Thus  the  will 
of  individuals  is  still  left  free;  the  abuse  of  that  free 
will  is  the  object  of  legal  punishment."79 


785  William  Blackstone,  Commentaries  *152  (1765-1769-  Tucker 
ed.  1803)  (emphasis  added) . 


19 Id.  (emphasis  added)  . 
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The  debates  over  ratification  of  the  First  Amendment 
and  over  the  Sedition  Act  shed  little  light  on  the  question 
of  whether  "the  press"  meant  something  other  than 
individuals.  However,  it  is  notable  that  most  state 
constitutions  that  were  amended  or  adopted  after 
ratification  of  the  First  Amendment  and  the  Sedition  Act 
controversy  refer  to  freedom  of  press  as  an  individual 
right.  The  new  state  constitutions  said  that  citizens  or 
persons  were  free  to  speak,  write,  and  publish  their 
sentiments  on  all  subjects,  "being  responsible  for  the  abuse 
of  that  liberty."80  No  one  argued  during  the  Sedition  Act 
controversy  that  English  common  law  did  not  apply  in  the 
states,  so  it  is  not  surprising  that  the  state  constitutions 
reflected  the  Blackstonian  definition  of  press  freedom.  But 
some  state  constitutions  also  explicitly  broke  from 
Blackstone  and  English  common  law  when  it  came  to  criminal 
libel.  States  often  made  it  part  of  their  constitutions  that 
truth  could  be  used  as  a defense  in  libel  prosecutions  and 
that  juries  would  be  allowed  to  determine  both  the  law  and 
the  facts  of  a criminal  libel  case.81 

See,  e .g. , Conn.  Const,  art.  I,  § 5 (1818),  in  1 Thorpe, 
supra  note  27,  at  537;  III.  Const,  art.  VIII,  § 22  (1818),  in 
2 Thorpe  at  983;  Ind.  Const,  art.  I,  § 9 (1816),  in  2 Thorpe  at 
1058;  Ky.  Const,  art.  XII,  § 7 (1792),  in  3 Thorpe  at  1274; 

Maine  Const,  art.  I,  § 4,  in  3 Thorpe  at  164  7;  N.Y.  Const,  art. 
VII,  § 8 (1821),  in  5 Thorpe  at  2648;  Pa.  Const,  art.  IX,  § 7 
(1790),  in  5 Thorpe  at  3100. 

81See,  e.g..  Conn.  Const,  art.  I,  § 7 (1818),  in  1 Thorpe, 
supra  note  27,  at  537;  Del.  Const,  art.  I,  § 5 (1792),  in  1 
Thorpe  at  569;  III.  Const,  art.  VIII,  § 23  (1818),  in  2 Thorpe 
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Historically,  before  at  least  the  1830s,  it  would  have 
been  hard  for  politicians  and  lawyers  to  argue  that  there 
was  an  institution  known  as  "the  press"  that  was  distinct 
from  individuals.  As  historian  Sidney  Kobre  has  noted, 
newspapers  began  in  the  American  colonies  as  family 
operations,  as  did  most  other  businesses.  Printers  collected 
news  from  ship  crews,  letters,  public  officials  and  public 
records  and  used  unpaid  volunteer  writers.  The  publisher  was 
often  the  entire  staff.82  It  was  not  until  near  the 
beginning  of  the  Revolutionary  War  that  newspapers,  often 
dependent  upon  royal  governors  for  their  income  through 
contracts  to  print  colonial  laws,  began  to  declare  a form  of 
independence  from  the  royal  government.  Politicians  on  both 
sides  of  the  colonists'  disputes  with  England  began  to  form 
and  finance  newspapers,  which  became  important  sources  of 
opinion  and  news  before  and  during  the  war.83  The  leaders  of 
the  Revolution  knew  that  newspapers  could  be  used  as 
propaganda  tools,  but  newspapers  were  hardly  independent 
sources  of  news  about  government  and  political  affairs  to 
the  extent  that  they  are  today.  In  effect,  the  newspapers  of 

at  983;  Ind.  Const,  art.  I,  § 10  (1816),  in  2 Thorpe  at  1058; 
Maine  Const,  art.  I,  § 4 (1819),  in  3 Thorpe  at  1647;  N.J. 

Const,  art.  I,  § 5 (1844),  in  5 Thorpe  at  2599;  Ohio  Const,  art. 
VIII,  § 6 (1802),  in  5 Thorpe  at  2910;  R.I.  Const,  art.  I,  § 20 
(1842),  in  6 Thorpe  at  3224;  Tenn.  Const,  art.  XII,  § 19 
(1796),  in  6 Thorpe  at  3423. 

82Sidney  Kobre,  The  Development  of  the  Colonial  Newspaper  171 
(1960) . 


83Jd.  at  172-173. 
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the  late  eighteenth  and  early  nineteenth  centuries  were  part 
of  the  political  process. 

Sociologist  and  historian  Michael  Schudson  has  noted 
that  newspapers  fell  into  two  categories  before  the  1830s: 
commercial  and  political.  What  few  dailies  existed  were 
primarily  in  seaport  cities.  Political  papers  were  usually 
funded  by  political  parties  initially  and  maintained  through 
contracts  to  carry  paid  legal  notices  when  the  parties  they 
supported  were  in  power.  Editors  were  subservient  to  the 
parties  and  often  did  little  writing  themselves,  depending 
upon  party  officials  for  editorial  matter.84 

Kobre  and  Schudson  lend  support  to  Leonard  Levy's 
argument  that  the  Sedition  Act  controversy  was  mostly 
political.85  If  newspapers  were  closely  tied  to  political 
parties,  then  they  made  easy  targets  for  other  parties 
seeking  to  disrupt  the  opposition.  So  while  the  Republicans, 
such  as  Jefferson  and  Madison,  protested  in  libertarian 
language  the  passage  and  enforcement  of  the  Sedition  Act,  it 
may  be  that  they  were  trying  to  protect  their  own  interests. 

Although  newspapers  were  important  sources  of 
commercial  and  political  news,  they  did  not  have  a monopoly 
on  the  spread  of  information.  Communications  theorist  Neil 
Postman  has  noted  that  the  establishment  of  newspapers  and 
their  spread  throughout  the  United  States  in  the  late 

84Michael  Schudson,  Discovering  the  News  14-16  (1978). 

85See  text  accompanying  supra  notes  42-47. 
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eighteenth  and  early  nineteenth  centuries  coincided  with  an 
explosion  in  the  printing  of  pamphlets  and  broadsides.86 
Postman's  observation  suggests  that  individuals  who  did  not 
own  newspapers  had  as  much  power  as  printers  and  editors  to 
disseminate  news  and  opinion.  But  as  the  nineteenth  century 
progressed,  the  balance  of  power  shifted. 

The  Beginning  of  Newspaper  Independence 

Historian  David  Mindich  suggests  that  newspapers'  close 
affiliation  with  political  parties,  including  financial 
backing  from  the  parties,  began  to  erode  with  the  rise  of 
the  "penny  papers"  in  New  York  City  in  the  early  1830s. 
Mindich,  tracing  the  history  of  "objectivity"  as  a defining 
trait  of  American  journalism,  writes  that  there  are  five 
components  of  objectivity:  detachment,  nonpartisanship,  use 
of  the  inverted  pyramid  style  of  writing,87  a reliance  on 
facts  instead  of  opinion,  and  balance.88  Mindich  says  that 
detachment  --  making  sure  "the  facts  are  doing  the  talking, 
not  the  reporter's  own  preconceived  notions"89  --  and 
nonpartisanship  --  telling  both  sides  of  a story  --  began 


86Neil  Postman,  Amusing  Ourselves  to  Death  37  (1985) 

87The  inverted  pyramid  style  emphasizes  placing 
important  facts  at  the  beginning  of  the  story  and  other 
facts  in  descending  order  of  importance.  See,  e.g.,  Melvin 
Mencher,  Basic  Media  Writing  118  (6th  ed.  1999). 

88David  T.Z.  Mindich,  Just  the  Facts  8 (1998)  . 

89 


Id. 
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with  the  New  York  penny  papers  in  the  1830s  and  became 
widely  accepted  journalistic  practices  by  the  mid-1800s.90 

Schudson  has  noted  that  the  business  aspect  of 
newspaper  publishing  contributed  to  a change  in  newspaper 
content.  Schudson  argues  that  by  the  1830s,  the  United 
States  was  shifting  from  an  elitist  mercantile  society  that 
honored  family  ties  and  privilege  to  a more  democratic 
market  economy.91  In  the  new  system,  people  began  to  buy 
more  goods  in  the  market  than  they  produced  at  home . 

Personal  advancement  in  business  and  trades  began  to  depend 
more  on  talent  and  ambition  than  on  family  ties  and 
deference  to  aristocratic  values.92 

The  press  was  both  shaped  by  the  democratic  market 
system  and  contributed  to  it,  according  to  Schudson.  The 
penny  papers  made  advertisements  for  goods  available  to 
people,  Schudson  writes.  At  the  same  time,  the  low  price  of 
penny  papers  (literally,  in  most  cases,  a penny)  transformed 
the  newspaper  from  something  read  in  clubs  or  libraries  into 
a product  bought  in  the  market  and  taken  to  the  home.93 
Previous  party  and  mercantile  papers  in  large  cities  sold 


90Id.  at  45-57. 

91Schudson,  supra  note  84,  at  44-45. 
92 Jd.  at  44-46. 

93 


Id.  at  46. 
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for  six  cents  daily,  which  put  them  out  of  reach  for  most 
people  except  the  business  and  political  elites.94 

Schudson  writes  that  the  democratization  of  the  market 
system  was  accompanied  by  a democratization  of  politics.  The 
old  party  system  of  Federalists  and  Republicans  was  giving 
way  to  Whigs  and  Democrats.  More  than  the  names  changed, 
however.  According  to  Schudson,  both  of  the  new  parties 
became  supporters  of  the  expansion  of  voting  rights  to 
include  all  white  males,  whereas  under  the  old  system  only 
men  who  owned  certain  amounts  of  property  could  vote.  At  the 
same  time,  the  new  parties  put  more  emphasis  on  democratic 
organization  than  on  cliques  of  influential  people.  The 
democratizing  effects  of  party  organization  meant  there  was 
more  work  to  be  done,  Schudson  writes,  which  in  turn 
attracted  people  from  a wide  social  strata.  In  turn,  people 
began  to  identify  more  strongly  with  parties.95 

Despite  the  penny  papers'  publicly  avowed  independence 
from  parties,  many  newspapers  remained  loyal  to  certain 
P0^:'-tical  parties  for  years  to  come.  Although  newspaper 
independence  from  politics  may  have  begun  with  the  penny 
press,  some  historians  say  that  it  would  take  the  rest  of 
the  nineteenth  century  before  newspapers  began  to  resemble 
modern  media  in  terms  of  independence  from  politics.  Timothy 
Gleason's  study  of  libel  suits  in  the  last  fifteen  years  of 

94  Id. 

95Xd.  at  47-49. 
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the  1800s  found  that  most  civil  actions  were  initiated  by 
public  officials,  prominent  business  people,  and 
journalists.96  Gleason  writes  that  many  journalists  were 
active  in  party  politics  and  editors  and  publishers  often 
held  public  office  until  late  in  the  1800s,  which  accounted 
for  the  high  number  of  civil  suits  filed  by  journalists. 
Libel  litigation  often  was  part  of  the  arsenal  in  political 
wars,  Gleason  writes.97 

Mindich  notes  that  all  five  of  his  components  of 
objectivity  were  not  in  place  at  many  newspapers  until  the 
1890s.98  Gerald  Baldasty  notes  the  growing  commercialization 
of  newspapers  in  the  nineteenth  century  as  they  began  to 
rely  more  on  advertising  and  circulation  and  less  on 
political  patronage  to  produce  revenue.  Baldasty  writes  that 
the  commercialization  of  news  led  to  a decreasing  emphasis 
on  politics  and  advocacy  in  the  news  pages.  To  gain  wide 
o i rculat ion , newspapers  had  to  appeal  to  a wide  variety  of 
people  with  different  political  views.99  But  Baldasty  adds 
that  even  William  Randolph  Hearst's  New  York  Journal,  which 
he  calls  "arguably  the  most  commercialized  newspaper  of  the 

"Timothy  W.  Gleason,  The  Libel  Climate  of  the  Late 
Nineteenth  Century:  A Survey  of  Libel  Litigation,  1884-1899 
70  Journalism  Q.  893,  895-896  (1993)  . 

97 Jd.  at  898. 

"Mindich,  supra  note  88,  at  11. 

"Gerald  J.  Baldasty,  The  Commercialization  of  News  in  the 
Nineteenth  Century  7 (1992)  . 
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BT3. , tna.de  its  preferences  plain  in  its  news  columns  during 
the  18  97  New  York  City  mayoral  race.100 

Schudson  notes  that  even  after  the  penny  press 
revolution  of  the  1830s,  "American  journalism  did  not  yet 
have  clear  articulated  common  ideas  and  ideals."  Journalism 
had  not  yet  become  an  "occupational  group  or  an  industry, " 
and  would  not  until  the  end  of  the  1800s. 101  However,  the 
growing  independence  of  newspapers  during  the  nineteenth 
century,  although  hardly  monolithic,  began  to  convert  them 
into  institutions  organizations  having  a public  character 
and  their  own  established  customs  and  practices.102 
Institutionalization  of  the  Press 

By  the  last  quarter  of  the  nineteenth  century, 
mainstream  newspapers  were  beginning  to  resemble  other  big 
businesses  that  flourished  in  the  post-Civil  War  years. 
Baldasty  has  noted  that  newspapers,  like  other  businesses, 
began  to  develop  business  units  in  the  late  1800s.  The  old 
one-person  or  family  operations  of  colonial  times  gave  way 
to  separate  staffs  for  news  gathering  and  editing, 
circulation,  advertising,  printing,  and  business  interests, 
such  as  accounting.103  Historian  Jack  Hart's  study  of 
biographical  information  for  top  editors  at  newspapers  in 

100  Jd. 

101Schudson,  supra  note  84,  at  60. 

102Webster's  New  World  Dictionary  70  0 (3rd  College  Ed.  1994)  . 

103Baldasty,  supra  note  99,  at  82. 
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two  decades,  1871-1880  and  1901-1910,  found  that  they  had 
much  in  common  with  executives  at  other  businesses  in  terms 
of  education,  family  background,  and  career  advancement.104 
Both  industrial  leaders  and  newspaper  editors,  for  the  most 
part,  came  from  privileged  backgrounds,  had  more  education 
than  the  typical  American,  and  rose  through  the  ranks  to 
their  positions,  according  to  Hart.105 

Frank  Luther  Mott  s account  of  the  developing  newspaper 
industry  in  the  late  nineteenth  and  early  twentieth 
centuries  notes  that  sweeping  changes  took  place  in 
journalism  education  and  organization.  Cornell  University  in 
1875-1879  was  the  first  to  offer  a "Certificate  of 
Journalism, " although  it  required  no  special  coursework, 

Mott  says.106  The  University  of  Missouri  offered  the  first 
journalism  courses  in  1878-1885,  Mott  says,107  with  the  first 
full  curriculum  offered  at  the  University  of  Pennsylvania  in 
18  9 3. 108  The  first  four-year  curriculum  began  in  1904  at  the 
University  of  Illinois,  according  to  Mott,  with  the  first 


104Jack  R.  Hart,  Horatio  Alger  in  the  Newsroom:  Social 
Origins  of  American  Editors,  53  Journalism  Q.  14,  20  (1976) 

105 Id.  at  20. 

106Frank  Luther  Mott,  American  Journalism  4 89  (1962)  . 

101  Id. 

108 


Id.  at  604. 
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separate  School  of  Journalism  opening  at  the  University  of 
Missouri  in  1908. 109 

Mott  also  noted  that  professional  journals  and 
organizations  began  forming  in  the  1880s,  including  a 
Women's  International  Press  Association.  The  American 
Newspaper  Publishers'  Association  was  founded  in  1887, 
according  to  Mott,  and  the  first  printers'  unions  formed  at 
about  the  same  time.110  Sigma  Delta  Chi,  now  known  as  the 
Society  of  Professional  Journalists,  was  founded  in  1909, 
Mott  says,  the  same  year  that  Theta  Sigma  Phi,  an  honorary 
and  professional  women's  organization  for  journalists,  was 
founded  at  the  University  of  Washington.* *  111 

The  commercialization  of  newspapers,  the  rise  of 
college  curricula  in  journalism,  and  the  formation  of 
professional  and  business  organizations  and  journals  changed 
the  concept  of  "the  press."  Newspapers,  which  in  the  early 
days  of  the  United  States  had  relied  for  news  on 
contributors  from  citizens,  now  employed  persons  who  made 
their  living  from  gathering  and  writing  news.  Journalism  now 
had  some  common  principles,  such  as  an  adherence  to 
objectivity,  that  could  be  taught  in  a college  curriculum. 
The  formation  of  business  and  professional  organizations 
allowed  journalists  and  employees  in  other  business  units  to 

109Jd. 

110 Id.  at  490. 

Ill 


Id.  at  605. 
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meet  and.  share  common  ideas  and  practices,  or  to  read  about 
ideas  and  practices  in  journals  devoted  to  the  practice  of 
journalism.  Newspapers  had  always  had  a public  character  in 
that  they  were  distributed  among  the  public.  So  by  World  War 
I,  newspapers  had  become  institutions  --  organizations  with 
a public  character  and  common  practices  and  ideas. 

Journalism  had  become  in  the  late  1800s  more 
professionally  oriented.  As  newspapers  became  more 
professionally  oriented,  they  also  became  more  expensive  to 
own  and  maintain.  Baldasty  notes  that  in  the  1830s,  James 
Gordon  Bennett  was  able  to  start  one  of  the  first  penny 
papers  in  New  York  with  only  $500  of  capital.112  By  the  end 
of  the  nineteenth  century,  startup  expenses  in  New  York 
topped  $1  million,  Baldasty  writes.113  But  at  the  same  time, 
according  to  figures  compiled  by  Alfred  McClung  Lee  in  1937, 
the  number  of  daily  newspapers  in  the  United  States  soared, 
from  about  sixty-five  in  1830  to  2,190  in  1900  before 
peaking  at  2,461  in  1916. 114  According  to  Mott,  the  average 
circulation  for  all  dailies  rose  from  around  4,500  in  1870 
to  5,200  in  1890.  Overall  newspaper  circulation  during  the 


112Baldasty,  supra  note  99,  at  5. 

113Jd. 

114Alfred  McClung  Lee,  The  Daily  Newspaper  in  America  718,  723 
(1937)  . 
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1870-1890  period  rose  222  percent  while  the  total  population 

of  the  country  rose  only  63  percent.115 

With  the  growth  in  number  of  newspapers  and  circulation 

came  more  wealth  and  influence.  The  wealth  and  influence  of 

newspapers  grew  so  much  that  by  the  early  twentieth  century, 

some  newspaper  owners  feared  no  one,  not  even  the  president. 

When  Joseph  Pulitzer  and  his  company,  which  published  the 

New  York  World,  were  indicted  on  criminal  libel  charges  in 

1909  for  questioning  whether  President  Theodore  Roosevelt's 

friends  profited  from  money  earmarked  for  the  Panama  Canal, 

the  World  responded  in  an  editorial: 

Mr.  Roosevelt  is  an  episode.  The  World  is  an 
institution.  Long  after  Mr.  Roosevelt  is  dead, 
long  after  Mr.  Pulitzer  is  dead,  long  after  all 
the  present  editors  of  this  paper  are  dead,  The 
World  will  still  go  on  as  a great  independent 
newspaper,  unmuzzled,  undaunted  and 
unterrorized . 116 

The  World  eventually  won  when  the  U.S.  Supreme  Court 
dismissed  the  case  against  it  on  a technicality.117 

Two  major  implications  for  media  law  are  apparent  from 
the  trends  and  figures  cited  by  historians.  First,  the  steep 
rise  in  startup  costs  for  daily  newspapers  in  the  1800s 
meant  that  not  just  anyone  could  start  his  or  her  own 
newspaper  --  or,  at  least,  not  a daily  in  a major  city.  Two, 

115Mott , supra  note  106,  at  5 07. 

116W.A.  Swanberg,  Pulitzer  3 71  (1967)  ( citing  N.Y.  World, 

Feb.  2,  1909)  . 

117United  States  v.  Press  Publishing  Co.,  219  U.S.  1 
(1911)  . 
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the  sharp  increases  in  circulation  and  the  number  of  dailies 
meant  that  they  had  become  major  providers  of  information  to 
the  public.  It  would  be  difficult,  although  certainly  not 
impossible,  for  the  average  person  to  compete  with  daily 
newspapers'  influence  and  circulation  with  pamphlets  or 
fliers.  The  growing  institutionalization  of  the  press  and 
its  heightened  influence  and  wealth  would  seem  to  suggest 
that  perhaps  "freedom  of  the  press"  might  take  on  new 
meanings.  Freedom  of  the  press  for  the  individual  might  no 
longer  be  the  same  as  freedom  for  the  institutionalized 
press.  Newspapers'  ability  to  spread  information  farther  and 
to  many  more  people  than  a lone  pamphleteer  would  seem  to 
suggest  that  the  law  should  treat  individuals  and  newspapers 
differently. 

Law  and  the  Institutional  Press 

The  changes  in  newspapers  after  the  1830s  were  noticed 
by  some  legal  commentators  but  apparently  did  not  lead  to  a 
change  in  the  legal  status  of  newspapers  that  would  set  them 
apart  from  individual  speakers.  For  example,  in  a treatise 
on  constitutional  limitations,118  noted  jurist  and  law 
professor  Thomas  Cooley  noted  that  newspapers  had  evolved 
from  small  publications  appearing  at  irregular  intervals 
with  small  circulations  to  daily  publications,  each  reaching 


Thomas  B.  Cooley,  2 A Treatise  on  the  Constitutional  Limitations 
Which  Rest  Upon  the  Legislative  Power  of  the  States  of  the  American  Union 
936-948  (1871;  Walter  Carrington  ed.,  1927). 
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thousands  of  families  in  the  United  States . 119  Cooley  praised 
newspapers  for  bringing  news  of  public  events  and  public 
officials  to  the  people  and  educating  the  masses  about 
politics  in  the  nation  and  world.120 

Cooley  added  that  the  changes  in  the  "public  press"  had 
gone  unnoticed  in  the  law,  and  that  the  publisher  of  a daily 
newspaper  still  occupied  "the  position  in  the  courts  that 
the  village  gossip  and  retailer  of  scandal  occupied  two 
hundred  years  ago,  with  no  more  protection  and  no  more 
privilege."121  However,  Cooley  added  that  some  state  courts 
allowed  newspapers  sued  for  libel  to  claim  as  a defense  that 
they  had  published  material  about  public  affairs  or  public 
officials  in  good  faith,  a privilege  not  granted  to 
individuals . 122 

Not  everyone  believed  as  Cooley  apparently  did  that 
newspapers  were  a blessing.  Law  professor  Christopher 
Tiedeman  wrote  in  1886,  in  a treatise  on  the  government's 
police  powers,  that  the  press  had  acquired  extraordinary 
power.  The  tendency  of  the  press,  Tiedeman  wrote,  too  often 
was  to  publish  "sensational,  and  oftener  false,  accounts  of 
individual  wrongs  and  immoralities, " to  the  extent  that 
newspapers  often  could  be  defined  as  "obscene  literature." 

119Jd.  at  937. 

120  Id. 

121Id.  at  938. 

122Id.  at  942-944. 
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If  possible,  Tiedeman  wrote,  such  material  should  be 
suppressed.  Tiedeman.  also  wrote  that  some  newspapers  were 
designed  to  appeal  to  the  passions  of  "dynamiters," 
Socialists  and  nihilists  and  to  encourage  them  to  commit 

• Although  he  noted  that  criminals  could  be  punished 
for  overt  acts,  he  said  it  also  would  be  constitutionally 
permissible  to  censor  the  press,  which  would  be  the  only 
"effective  remedy"  for  the  problem.  Tiedeman  did  not  explain 
where  the  authority  to  censor  the  press  would  come  from.  But 
he  added  that  censorship  would  be  too  liable  to  abuse  by  the 
government  and  would  be  an  "effective  engine  of  oppression, " 
so  it  should  be  avoided.124 

Studies  of  legal  trends  concerning  freedom  of  the  press 
in  the  nineteenth  century  suggest  that  Cooley  was  in  the 
minority  in  suggesting,  albeit  indirectly,  that  newspapers 
might  be  entitled  to  rights  not  available  to  others. 
Historian  Margaret  Blanchard  has  noted  that  the  state  courts 
were  active  in  deciding  libel  cases,125  and  the  federal 
courts  largely  left  it  up  to  the  states  to  handle  libel. 
According  to  Blanchard,  the  common- law  definition  of  press 

123Christopher  G.  Tiedeman,  A Treatise  on  the  Limitations  of  the 
Police  Power  in  the  United  States  189-190  (1886;  Da  Capo  reprint 
1971) . ^ 

124 Id.  at  190. 

125Margaret  Blanchard,  Filling  in  the  Void:  Speech  and 
Press  in  State  Courts  Prior  to  Gitlow,  in  The  First  Amendment 
Reconsidered  14  (Bill  F.  Chamberlin  and  Charlene  J.  Brown  eds 
1982)  . 
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freedom  as  freedom  to  publish  responsibly  was  ubiquitous, 
although  courts  sometimes  differed  on  what  was 
responsible."  The  consensus,  Blanchard  wrote,  was  that 
libel  of  public  and  private  persons  and  advocacy  of  radical 
changes  in  the  system  of  government  were  irresponsible  and 
punishable.  In  other  words,  freedom  of  speech  and  of  the 
press  had  to  be  balanced  against  the  needs  to  prevent  injury 
to  others,  keep  the  peace,  and  avoid  subversion  of  the 
government . 126 

The  responsible -use  doctrine  worked  both  for  and 

newspaper  publishers  in  the  nineteenth  century.  Some 
state  courts  considered  it  a duty  of  citizenship  to  discuss 
public  affairs  and  officials.  Those  courts  gave  a somewhat 
wider  latitude  to  discussions  about  public  affairs,  even  if 
the  discussions  contained  inadvertent  falsehoods.  Other 
courts,  noting  that  the  press  could  circulate  a falsehood 
over  a wider  area  than  an  individual  speaker,  held  the  press 
to  a higher  standard  than  the  general  public.127 

The  Supreme  Court  did  not  rule  until  1925  that  the 
First  Amendment's  guarantees  of  free  speech  and  a free  press 


126  Id. 

127Id.  Also,  see  James  Kent,  2 Commentaries  on  American  Law  *16 
(1827;  William  M.  Lacy  ed.  1889)  ("But  if  the  slander  be 
communicated  by  pictures,  or  signs,  or  writing,  or  printing, 
it  is  calculated  to  have  a wider  circulation,  to  make  a 
deeper  impression,  and  to  become  proportionately 
injurious . " ) . 
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applied  to  the  states  as  well  as  the  federal  government.128 
Because  state  courts  in  the  nineteenth  century  largely 
looked  to  the  common  law  and  not  the  First  Amendment  in 
deciding  press  cases,  historian  Timothy  Gleason  has  written, 
publishers  of  newspapers  relied  upon  a common- law,  rather 
than  a First  Amendment,  defense.  Gleason  has  noted  that 
newspaper  defendants  in  libel  and  "contempt -by- 
publication"129 cases  repeatedly  argued  that  they  should 
escape  punishment  because  of  their  "watchdog"  function. 
Gleason's  study  of  nineteenth-century  libel  and  contempt 
cases  found  the  watchdog  concept  used  time  and  again  by 
newspaper  publishers  facing  civil  or  criminal  sanctions  for 
libel  or  contempt.  According  to  Gleason,  newspapers  did  not 
claim  that  the  First  Amendment  press  clause  protected  them 
from  libel  and  contempt  prosecutions.  Rather,  they  claimed 


128Gitlow  v.  New  York,  268  U.S.  652  (1925)  . 

129Contempt  by  publication  cases  became  more  common 
after  the  Civil  War,  according  to  Gleason.  Generally,  judges 
punished  newspaper  publishers,  editors,  and/or  reporters  or 
publishers  of  other  publications  for  publishing  opinions 
about  pending  cases  when  the  judges  believed  the 
publications  tended  to  affect  the  administration  of  justice. 
According  to  Gleason,  judges  believed  that  they  had  the 
power  to  cite  the  authors  or  publishers  of  such  opinions  for 
contempt  under  the  common  law,  but  judges  before  the  Civil 
War  feared  that  the  public  would  see  use  of  the  power  as  an 
abuse  and  lose  respect  for  the  courts.  For  reasons  that  are 
not  entirely  clear,  Gleason  wrote  that  judges  became  less 
fearful  of  appearing  abusive  of  press  freedom  later  in  the 
nineteenth  century.  See  Timothy  Gleason,  The  Watchdog  Concept  81- 
82  (1990) . 
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that  they  had  a duty  to  publish  news  about  public  officials 
in  order  to  serve  the  public  welfare.130 

Gleason  writes  that  nineteenth-century  judges  saw  the 
law  as  a means  of  protecting  and  improving  society.  Speech 
that  did  not  serve  the  public  good  or  that  disrupted  the 
social  order  was  not  worthy  of  protection.  Publishers, 
therefore,  tried  to  show  that  their  reporting  on  public 
officials,  even  if  defamatory,  was  part  of  their  effort  to 
serve  the  public  interest.131  As  Gleason  notes,  the  watchdog 
concept  was  largely  unsuccessful  as  a legal  argument.  The 
newspapers  argued  that  they  were  exposing  public  officials' 
conduct  with  good  motives  toward  justifiable  ends.  But 
judges  often  failed  to  see  how  defamatory  speech  served  the 
public  interest  or  could  be  done  with  good  motives.132 
Free  Speech  in  the  Courts,  1873-1914 

Except  for  Thomas  Cooper's  1830  essay  on  freedom  of  the 
press,133  there  was  little  theoretical  development  outside  of 
the  legal  establishment  or  newspapers  about  freedom  of 
expression  in  the  first  three-quarters  of  the  nineteenth 
century.  One  exception  was  Englishman  John  Stuart  Mill's  On 
Liberty,  an  1859  book  that  eventually  helped  change  the 
bases  for  talking  about  free  expression. 

130Jd.  at  12. 

131Id.  at  50-54. 

132 Id.  at  75-79. 

133  See  text  accompanying  supra  notes  74-77. 
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Mill's  major  theoretical  contribution  was  to  suggest 
that  free  speech  was  not  just  an  end  to  a means  but  had 
intrinsic  value  of  its  own.  Mill  believed  that  liberty  meant 
that  society  should  allow  people  to  define  their  own 
versions  of  "the  good  life, " with  the  only  limitation  being 
that  one  person's  liberty  ended  at  the  point  where  it  would 
cause  harm  to  another  or  interfere  with  another's  vision  of 
the  good  life.134 

Mill's  conception  of  liberty  included  the  freedom  to 
think  and  speak  as  one  wished.  Mill  did  not  believe  that 
truth  always  would  prevail  in  battles  with  falsehood.135 
Instead,  Mill  saw  truth  as  a relative  concept  capable  of 
change.  To  suppress  an  idea,  whether  the  suppression  came 
from  a government  or  majority  will,  was  to  assume 
infallibility.  Mill  believed  that  restricting  the  expression 
of  an  idea,  even  if  only  one  person  believed  in  that  idea, 
risked  the  suppression  of  a thought  that  could  prove  to  be 
true.  Suppression  also  risked  turning  actual  truths  into 
empty  dogma,  robbed  of  their  vitality  by  the  lack  of  any 
need  to  defend  them  against  opposing  ideas.136 


134 John  Stuart  Mill,  On  Liberty  9-13  (1859;  Alburey  Castell 
ed.  1947) . 

135 Id.  at  27-28. 

136 


Id.  at  16-36. 
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Mill  indirectly  expressed  a belief  in  a metaphorical 
"marketplace  of  ideas"137  in  which  competing  visions  of  the 
good  life  vie  for  attention.  The  ideas  are  supplied  by  free 
individuals , and  individuals  decide  which  ideas  to  adopt, 
either  alone  or  in  concert  with  others . Mill  appeared  to 
suggest  that  each  person  decides  what  is  truth  for  that 
person,  but  Mill  also  at  least  hints  at  the  notion  that 
society  somehow  comes  to  a consensus  about  truth  through 
exposure  to  those  individual  ideas. 

Mill's  book  had  intellectual  ties  to  another  Englishman 
who  wrote  200  years  earlier,  although  there  were  key 
differences . Widely  considered  one  of  the  first  written 
statements  supporting  freedom  of  conscience  and  the  press, 
John  Milton's  Areopagitica  in  1644  pleaded  with  Parliament 
to  end  the  licensing  and  censorship  system  then  in  effect  in 
England.  Milton,  in  his  most  famous  and  quoted  passage, 
urged  Parliament  to  let  Truth  and  falsehood  grapple  freely, 
because  licensing  "misdoubt  [ed]  her  [Truth's]  strength.  Let 
her  and  Falsehood  grapple;  who  ever  knew  Truth  put  to  the 
wors  in  a free  and  open  encounter? 1,138  Less  often  quoted  are 
Milton  s passages  in  Areopagitica  and  later  works  in  which 

137Although  Milton  and  Mill  arguably  are  the 
philosophical  fathers  of  the  marketplace  of  ideas  metaphor. 
Supreme  Court  Justice  Oliver  Wendell  Holmes  generally  is 
credited  with  developing  the  term  in  opinions  around  1920. 
See,  e.g.  , Dennis  M.  Fraleigh  & Joseph  S.  Tuman,  Freedom  of  Speech  in 
the  Marketplace  of  Ideas  14  (1997) 

138 John  Milton,  Areopagitica  51-52  (1644;  John  W.  Hales  ed 
1954)  . 
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he  indicated  that  he  meant  to  extend  press  freedom  only  to 
Puritans  like  himself  or  other  Protestants.139  Also,  unlike 
Mill,  Milton  appeared  to  believe  that  there  was  a single 
truth,  at  least  in  the  religious  context. 

Mill's  conception  of  the  values  of  free  expression 
would  be  influential  in  the  United  States  in  the  twentieth 
century,  as  Chapter  3 will  demonstrate.  In  the  late 
nineteenth  century,  however,  it  still  was  not  wise  for  an 
individual  or  newspaper  to  publicly  endorse  certain  non- 
majoritarian  views  of  the  "good  life." 

As  indicated  by  Christopher  Tiedeman's  reference  to 
"dynamiters"  and  Socialists  in  his  legal  treatise  on  police 
powers,140  much  of  the  legal  wrangling  over  freedom  of  speech 
and  of  the  press  in  the  last  quarter  of  the  nineteenth 
century  dealt  with  individuals  and  groups  outside  the 
mainstream  of  American  society.  The  plight  of  labor 
unionists,  Socialists,  advocates  of  "free  love"  and  birth 
control,  and  other  "radicals"  led  to  the  first  organized 
opposition  to  legal  limits  on  free  expression. 

As  historian  David  Rabban  has  noted,  passage  of  the 
Comstock  Act  in  1873,  which  Congress  intended  as  a means  to 
suppress  the  sale  and  distribution  of  obscenity,  prompted 
the  formation  of  the  National  Defense  Association  (NDA)  in 
1878.  The  group  was  formed,  Rabban  writes,  largely  through 

139Levy , supra  note  12,  at  93-95. 

140See  text  accompanying  supra  notes  123-124. 
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the  efforts  of  Edward.  Bliss  Foote  and  his  son  Edward  Bond 
Foote.  The  elder  Foote  was  convicted  and  fined  under  the 
Comstock  Act  for  his  medical  book  that  included  passages  on 
sex  and  birth  control . The  book  also  told  readers  how  to 
order  birth  control  devices  from  Foote.141  The  NDA  offered 
assistance  to  persons  arrested  under  the  Comstock  Act  and 
similar  state  laws  against  alleged  obscenity.142 

In  1902,  members  of  the  NDA  helped  form  the  Free  Speech 
League,  which  had  a larger  purpose  than  the  NDA  --  to 
"protect  the  constitutional  free  speech  of  all  citizens, 
whatever  their  views."143  In  addition  to  offering  moral  and 
fi^i^ncial  support  to  persons  arrested  for  what  they  said  or 
wrote,  the  League  also  offered  legal  services.  Theodore 
Schroeder  became  the  administrator  and  major  spokesperson 
for  the  organization,  while  Gilbert  Roe,  one  of  Schroeder' s 
law  school  classmates,  represented  many  of  the  defendants 
the  League  agreed  to  help.144  During  the  first  two  decades  of 
the  twentieth  century,  according  to  Rabban,  the  League  was 
actively  involved  in  cases  nationwide  defending  anarchists, 


141David  M.  Rabban,  Free  Speech  in  Its  Forgotten  Years  3 9 
(1997) . 

142 Id.  at  39-44. 

143 Jd.  at  45. 

144 


Id.  at  47. 
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labor  activists,  birth  control  advocates,  and  others  who  ran 
afoul  of  the  law.145 

In  articles  and  speeches,  Schroeder  took  issue  with  the 
common  interpretation  of  the  First  Amendment  speech  and 
press  clauses  since  Blackstone.  To  Schroeder,  the  First 
Amendment  was  "abridged"  whenever  a person  was  punished  for 
expressing  thoughts  unless  the  expression  represented  an 
ascertained,  actual  and  material  injury"  or  imminent  danger 
that  such  an  injury  would  occur.146  Schroeder  would  have 
allowed  the  "fruitless  advocacy"  of  any  doctrine,  including 
treason,  that  stopped  short  of  imminent  danger  of  some 
material  injury.147 

Despite  the  efforts  of  Schroeder,  Roe,  and  their 
supporters , Rabban  notes,  the  Free  Speech  League  never  was 
able  to  gain  wide  political  support  for  freedom  of  speech 
for  all  viewpoints.  However,  the  League's  experiences  with 
free-speech  fights  helped  the  American  Civil  Liberties  Union 
after  its  founding  in  1920,  Rabban  says.  Leaders  of  the 
League  helped  the  fledgling  ACLU  by  lending  their  expertise 
to  the  new  group.148 

Some  legal  historians  who  have  examined  judicial 
decisions  in  the  late  nineteenth  to  early  twentieth  century 

145 Jd.  at  64-72. 

146Theodore  Schroeder,  Free  Speech  for  Radicals  88  (1916) 

147Id. 

148Rabban,  supra  note  141,  at  49. 
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have  suggested  why  freedom  of  speech  and  of  the  press  seemed 
to  earn  little  respect.  Mark  Graber,  for  example,  argues 
that  the  courts  were  under  the  control  of  "conservative 
libertarians"  who  believed  that  the  only  reasons  for  the 
existence  of  government  was  to  protect  property  rights  and 
the  honor  of  women.149  The  conservative  libertarians, 
according  to  Graber,  emphasized  property  and  economic  rights 
and  believed  that  by  securing  those  rights,  citizens  would 
be  able  to  gain  the  resources  and  leisure  time  to 
participate  in  the  marketplace  of  ideas  and  politics.150 

Arnold  Paul  argues  that  while  judges  may  have  supported 
free  expression  to  some  extent  in  the  1800s,  the  violent 
Carnegie  Steel  Works  strike  in  Pennsylvania  in  1892  hardened 
conservative  attitudes  against  so-called  radicals.151  Judges 
began  to  put  even  greater  emphasis  on  the  economic  and 
property  rights  of  corporations  and  upheld  injunctions  to 
stop  union  organizing  activity.  The  courts  used  their  equity 
power  to  break  up  a strike  against  the  Pullman  Railroad  Car 
Co.  in  Chicago  in  1894,  sometimes  trampling  on  union 
organizers'  speech  rights  in  the  bargain.152 


149Mark  Graber,  Transforming  Free  Speech  18-21  (1991). 
150Jd. 

151Arnold  Paul,  Conservative  Crisis  and  the  Rule  of  Law  75-76 
(1960)  . 

152 


Id.  at  131-158. 
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Free  Expression  and  the  Supreme  Court 

Throughout  the  nineteenth  century  and  the  early 
twentieth  century,  the  U.S.  Supreme  Court  rarely  ruled  on 
First  Amendment  cases.  When  the  U.S.  Supreme  Court  did 
discuss  freedom  of  the  press,  it  largely  looked  to  English 
common  law  for  guidance.  In  1897,  for  example,  the  Supreme 
Court , in  a case  involving  sailors  claiming  they  were 
enslaved  by  their  employer,  stated  that  the  first  ten 
amendments  to  the  Constitution  merely  embodied  "certain 
guaranties  and  immunities  which  we  had  inherited  from  our 
English  ancestors,"  subject  to  well-established  exceptions 
that  did  not  need  to  be  formally  expressed  because  they  were 
so  well  known.153  For  example,  the  Court  said,  the  First 
Amendment  did  not  "permit  the  publications  of  libels, 
blasphemous  or  indecent  articles,  or  other  publications 
injurious  to  public  morals  or  private  reputation."154 

^ 1907  contempt-by-publication  case,  the  Supreme 
Court  upheld  the  power  of  state  judges  to  find  newspapers  in 
contempt  for  publishing  opinions  and  cartoons  about  pending 
cases.  In  Patterson  v.  Colorado,155  Justice  Oliver  Wendell 
Holmes,  writing  for  the  court,  upheld  a contempt  citation  to 
an  editor  whose  paper  ran  articles  and  cartoons  criticizing 
the  Colorado  Supreme  Court.  The  court  had  ruled  upon  a case 

153Robertson  v.  Baldwin,  165  U.S.  275,  281  (1897)  . 

154  Jd. 

155 


205  U.S.  454  (1907) . 
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but  the  deadline  for  motions  for  rehearing  had  not  elapsed. 
The  editor  was  accused  of  trying  to  embarrass  the  court  in 
the  impartial  administration  of  justice.156  Justice  Holmes 
brushed  aside  the  defendant's  argument  that  truth  should  be 
a defense  in  contempt  cases,  saying  truth  was  irrelevant 
because  both  true  and  false  statements  could  have  the  same 
tendency  to  obstruct  justice.157  Justice  Holmes  also  denied  a 
defense  argument  that  because  of  the  Fourteenth  Amendment, 
states  were  now  subject  to  the  same  First  Amendment 
prohibitions  against  abridging  free  speech  and  a free  press 
as  Congress.  Citing  Blackstone,  Justice  Holmes  said  the 
constitutional  provisions  applied  only  to  previous 
restraints,  not  to  subsequent  punishments.158  Justice  Holmes 
said  the  common  law  rule  that  truth  was  irrelevant  in 
criminal  libel  cases  applied  to  contempt  cases  as  well.159 

Ten  years  later  the  Court  upheld  the  right  of  federal 
judges  to  find  newspapers  in  contempt  for  publications 
commenting  on  pending  cases.160  It  should  be  noted  that  in 
neither  case  did  the  Court  determine  that  the  impartial 
administration  of  justice  actually  had  been  harmed,  only 


156 Id.  at  459. 

151  Id.  at  462-463. 

158Id.  at  462. 

159Jd. 

160Toledo  Newspaper  Co.  v.  United  States,  247  U.S  402 
(1918) . 
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that  the  publications  in  question  could  be  read  as  having  a 
tendency  to  do  so.  In  short,  the  Court  went  no  further  in 
protecting  freedom  of  speech  and  the  press  than  had 
Blackstone  in  the  1700s.  The  limits  of  free  speech  were 
still  set  by  the  "bad  tendency"  test  indicated  in 
Blackstone:  speech  that  had  a "pernicious  tendency"  to  cause 
a breach  of  the  peace  or  other  disruption  was  punishable. 

Chapter  Summary 

There  is  little  historical  evidence  to  indicate  exactly 
why  the  Framers  of  the  First  Amendment  protected  both  speech 
and  press  rights  from  abridgement . There  is  no  support  for 
the  idea  that  the  Framers  meant  to  provide  special 
protection  for  the  "institutional"  press  that  would  give  it 
rights  not  applicable  to  other  citizens. 

Most  of  the  controversies  over  freedom  of  speech  and  of 
the  press  from  1791  to  1917  focused  on  what  "freedom"  meant. 
A free  press,  even  before  the  First  Amendment  was  ratified, 
was  seen  by  leading  political  and  legal  figures  as  necessary 
to  maintaining  a free  society.  Freedom  of  the  press,  in  the 
sense  of  "freedom  to,"  was  seen  as  a means  of  spreading 
information  about  philosophy,  art,  morality  and  politics.  It 
was  regarded  as  a way  to  keep  tyrannical  rulers  at  bay  by 
providing  a means  to  shame  them  into  more  honorable 
behavior.  A free  press  was  regarded  as  a means  toward 
uniting  the  people. 
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But  it  became  clear  that  defining  "freedom  from"  would 
be  more  difficult.  English  common  law,  as  described  by 
Blackstone,  generally  prohibited  prior  restraints  on  the 
press.  But  freedom  did  not  mean  escape  from  post-publication 
punishment.  Any  published  work  that  had  a "bad  tendency"  to 
create  a breach  of  the  peace  or  to  countenance  sedition, 
immorality,  blasphemy  or  an  illegal  act  could  be  punished 
under  criminal  and  civil  law. 

As  the  Sedition  Act  controversy  showed,  not  everyone 
agreed  that  the  First  Amendment  meant  merely  to  protect  the 
press  only  to  the  extent  that  English  common  law  did.  After 
the  Sedition  Act  expired,  most  of  the  battles  over  freedom 
of  the  press  took  place  in  the  states,  which  no  one 
questioned  had  a common- law  tradition.  Legal  commentators 
and  courts  appear  to  have  largely  relied  about  English 
common- law  definitions  of  freedom  of  the  press  throughout 
the  nineteenth  century.  As  late  as  1908,  the  U.S.  Supreme 
Court,  in  one  of  its  rare  First  Amendment  decisions  during 
the  period,  continued  to  define  the  outer  limits  of  freedom 
of  the  press  in  English  common-law  terms. 

By  the  end  of  the  nineteenth  century,  newspapers  had 
developed  institutional  tendencies.  They  had  broken  from 
their  earlier  dependence  on  political  parties,  made  great 
gains  in  circulation,  wealth,  and  influence,  and  had  formed 
national  organizations  and  journals  through  which  to  discuss 
common  goals  and  procedures.  But  the  institutional  nature  of 
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the  press  did  not  lead  it  to  demand  rights  separate  from 
individuals,  and,  with  few  exceptions,  no  such  rights  or 
privileges  were  granted.  When  newspapers  went  to  court  to 
fight  libel  or  contempt-by-publication  prosecutions  and 
civil  cases,  they  often  used  a common-law  defense:  that  they 
had  a duty  to  vigorously  discuss  public  affairs  in  the 
public  interest,  including  potentially  libelous  statements 
about  public  figures.  Most  courts  did  not  agree. 

Two  forces  were  on  a collision  course  by  World  War  I. 
So-called  radicals,  ranging  from  trade  unionists  to 
advocates  of  birth  control,  were  demanding  the  right  to  be 
heard  without  being  punished  for  the  alleged  "bad  tendency" 
of  their  words  to  cause  some  sort  of  evil.  The  press  was 
continuing  to  grow  in  wealth  and  power  but  was  not  ready  to 
suggest  that  its  institutional  status  should  give  it  special 
constitutional  rights  and  privileges.  As  Chapter  3 will 
show,  post -World  War  I changes  in  First  Amendment  law 
eventually  would  encourage  the  press  to  assert  its  claims 
for  special  rights.  "Freedom  to"  and  "freedom  from"  took 
new,  more  libertarian  directions.  While  the  press  benefitted 
from  the  changes,  it  did  not  gain  special  constitutional 
status  apart  from  individual  rights. 


CHAPTER  3 

DEFINING  FREEDOM  OF  THE  PRESS:  1917  TO  PRESENT 
The  nineteenth  century  ended  with  no  clear 
understanding  about  what  freedom  of  the  press  meant.  While 
there  seemed  to  be  some  general  agreement  that  freedom  of 
speech  and  of  the  press  was  essential  to  the  maintenance  of 
a free  state,  it  was  not  clear  how  much  freedom  was 
necessary.  The  Continental  Congress  and  Anti-Federalists 
said  that  freedom  of  the  press  was  necessary  to  discourage 
tyranny  and  unite  the  people,  as  well  as  disseminate 
information  about  what  the  government  was  doing.  But  there 
was  sharp  disagreement,  particularly  during  the  Sedition  Act 
controversy,  over  whether  the  press  was  only  as  free  as  it 
had  been  under  English  common  law.  If  so,  that  meant  that 
the  press  was  free  from  prior  restraints  but  susceptible  to 
punishment  for  writings  that  had  a "bad  tendency"  to  cause 
breaches  of  the  peace  or  spread  sedition,  blasphemy,  or 
immorality,  or  were  otherwise  "irresponsible."  It  was 
largely  up  to  the  courts  to  determine  what  was 
"irresponsible."  Although  the  Sedition  Act's  expiration  in 
1801  seemed  to  end  the  debate  in  favor  of  those  who  argued 
that  English  common  law  was  not  binding  on  the  federal 
government,  no  one  argued  that  the  states  did  not  have  a 
common  law  tradition  stretching  back  to  the  days  of  English 
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rule.  In  1907,  in  one  of  its  few  pre-World  War  I decisions 
on  free -press  issues,  the  U.S.  Supreme  Court  described  the 
boundaries  of  freedom  in  terms  that  seemed  to  come  from 
William  Blackstone's  Commentaries  of  1765-1769. 1 

Meanwhile,  newspapers  took  on  institutional  and 
professional  characteristics  throughout  the  nineteenth 
century,  but  most  journalists  did  not  assert  and  most  courts 
did  not  find  that  the  institutional  nature  of  the  press 
merited  any  special  privileges  not  applicable  to 
individuals . 

As  this  chapter  will  show,  freedom  of  the  press  and  the 
press  itself  underwent  tremendous  change  after  World  War  I. 
The  press  began  to  assert  the  need  for  special  rights  under 
the  First  Amendment,  at  first  mostly  in  business  matters. 

The  U.S.  Supreme  Court  and  various  theorists  began  to  take  a 
more  libertarian  view  of  freedom  of  speech  and  the  press, 
beginning  with  the  dissenting  opinions  of  Justices  Oliver 
Wendell  Holmes  and  Louis  Brandeis  shortly  after  World  War  I. 
The  more  libertarian  stance  of  the  Court  and  theorists 
encouraged  the  press  to  assert  the  need  for  special  First 
Amendment  rights  to  gather  and  disseminate  information, 
particularly  in  the  1970s.  Among  the  rights  asserted  by  the 


Patterson  v.  Colorado,  205  U.S.  454  (1907) . 
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msdia.  was  the  right  to  keep  the  identities  of  sources 
confidential.  But  as  will  be  shown,  while  the  Court  adopted 
a more  libertarian  stance  toward  dissemination  of 
information  in  the  second  half  of  the  twentieth  century,  it 
drew  the  line  at  treating  journalists  as  a special  class. 

This  chapter  begins  by  examining  how  the  Supreme  Court 
and  theorists  began  to  distance  the  First  Amendment  from 
English  common  law  after  World  War  I.  Next,  this  chapter 
will  discuss  how  a footnote  in  a Depression-era  case  about 
milk  products  helped  to  begin  a conversion  of  a majority  of 
the  Court  toward  a libertarian  view  of  the  First  Amendment. 
Next,  the  chapter  will  examine  how  the  Court  has  dealt  with 
press  assertions  of  special  rights  under  the  First 
Amendment.  The  chapter  concludes  with  a more  specific  look 
at  how  the  Court's  refusal  to  grant  special  rights  to  the 
press  has  worked  both  for  and  against  the  news  media. 

Holmes,  Brandeis  and  First  Steps  Toward  Libertarianism 

In  1907,  Justice  Oliver  Wendell  Holmes  wrote  the 
majority  opinion  in  Patterson  v.  Colorado , 2 upholding  a 
contempt  citation  to  an  editor  whose  paper  ran  articles  and 
cartoons  criticizing  the  Colorado  Supreme  Court.  The  editor 
was  accused  of  trying  to  embarrass  the  court  in  the 
impartial  administration  of  justice.3  Justice  Holmes 
rejected  the  defendant's  argument  that  truth  should  be  a 

2 Id. 

3 Id.  at  459. 
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defense  in  contempt  cases,  saying  truth  was  irrelevant 
because  both  true  and  false  statements  could  have  the  same 
tendency  to  obstruct  justice.4  Citing  Blackstone,  Justice 
Holmes  said  the  constitutional  provisions  applied  only  to 
prior  restraints,  not  to  subsequent  punishments.5 

The  decision  was  a classic  example  of  application  of 
the  English  common  law  definition  of  freedom  of  the  press  as 
stated  by  Sir  William  Blackstone  in  his  Commentaries  in  the 
1700s.6  Freedom  of  the  press  stopped  at  a prohibition  on 
prior  restraints,  and  a publication  that  had  a "bad 
tendency"  to  cause  some  sort  of  harm  to  societal  interests 
--in  this  case,  the  impartial  administration  of  justice  -- 
was  punishable.  It  did  not  matter  that  the  threat  of  actual 
harm  seemed  remote. 

Given  Justice  Holmes'  comments  in  Patterson,  it  would 
be  hard  to  imagine  that  he  would  become  a leading  advocate 
for  a change  in  the  Court's  understanding  of  the  First 
Amendment.  But  Justice  Holmes,  along  with  Justice  Louis 
Brandeis,  became  the  Court's  leading  champion  of  a more 
tolerant  position  on  freedom  of  speech  after  World  War  I. 

Justice  Holmes  wrote  the  1919  decision  in  Schenck  v. 
United  States 7 that  introduced  the  terminology,  if  not  the 

4 Jd.  at  462-463. 

5Xd.  at  462. 

6.Se.e  Chapter  2 for  a discussion  of  Blackstone 's 

definition  of  freedom  of  the  press. 


103 


spirit,  of  a new  test  for  determining  the  dividing  line 
between  legal  and  illegal  speech:  the  "clear  and  present 
danger'  test.  In  Schenck,  Justice  Holmes,  writing  for  a 
unanimous  court,  upheld  the  convictions  of  two  men  under  the 
Espionage  Act  of  1917 , 8 which  made  it  a crime  to  interfere 
with  the  United  States  government's  efforts  to  raise  an  army 
to  fight  in  World  War  I . The  two  men  allegedly  had  helped 
print  and  distribute  a leaflet  urging  men  to  resist  being 
drafted  to  fight  the  war  on  the  grounds  that  the  military 
was  unconstitutional.9  Justice  Holmes  broke  from  the 
common-law  conception  of  free  speech  long  enough  to  admit 
that  it  was  possible  that  the  First  Amendment  meant  to  do 
more  than  protect  speakers  and  the  press  from  prior 
restraints.10  But  he  also  wrote  that  the  intent  of  the 
speakers  and  the  tendency  of  the  leaflets  to  obstruct  the 
draft  could  be  inferred  from  the  leaflets  themselves.* 11  What 
the  defendants  said  might  have  been  permissible  in  times  of 
peace,  he  said,  but  in  times  of  war  the  leaflet  could  only 
be  seen  as  a hindrance  to  the  war  effort  that  "will  not  be 
endured  so  long  as  men  fight  and  that  no  Court  could  regard 


724 9 U.S.  47  (1919)  . 

840  Stat . 217  (1917)  . 

9Schenck  v.  United  States,  249  U.S.  47,  50-51  (1919) . 

10Id.  at  51-52. 
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...  as  protected  by  any  constitutional  right."12  Also, 

Justice  Holmes  said  it  was  irrelevant  whether  the  defendants 
were  successful  in  obstructing  the  draft,  as  long  as  the 
act,  its  tendency  and  its  intent  were  the  same.13 

In  the  most  famous  passage  of  Justice  Holmes'  decision, 
he  explained  why  the  timing  of  the  defendants'  publication 
was  important : 

The  question  in  every  case  is  whether  the  words 
used  are  used  in  such  circumstances  and  are  of 
such  a nature  as  to  create  a clear  and  present 
danger  that  they  will  bring  about  the  substantive 
evils  that  Congress  has  a right  to  prevent.  It  is 
a question  of  proximity  and  degree.14 

A week  later,  however,  Justice  Holmes  also  wrote  the 

opinions  in  two  other  cases  that  upheld  Espionage  Act 

convictions  without  mentioning  "clear  and  present  danger."15 

In  both  cases,  Justice  Holmes  stuck  closely  to  the  common- 

law  doctrine  that  Congress  could  punish  speech  that  was 

considered  harmful,  that  intent  could  be  inferred  from  the 

act  of  speaking  or  publishing,  and  that  the  "bad  tendency" 

of  the  words,  not  their  effect,  was  enough  to  prove  a 

violation  of  the  act.16 

12Id.  at  52. 

13  Id. 

14  Id. 

15Frohwerk  v.  United  States,  249  U.S.  204  (1919)  • Debs 
v.  United  States,  249  U.S.  211  (1919) . 

16See,  e.g..  Debs  v.  United  States,  249  U.S.  211,  216 
(1919)  ("...  the  jury  were  most  carefully  instructed  that 

they  could  not  find  the  defendant  guilty  for  advocacy  of  any 
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Justice  Holmes's  views  changed  after  the  1918-1919 
Supreme  Court  term,  however.  Historians  have  speculated  that 
Justice  Holmes  was  influenced  by  Harvard  law  professor 
Zechariah  Chafee  Jr.'s  law  review  article  that  called  the 
l“-^®^--1-'“^'^<^-Prssent  danger  test  a major  step  forward  in 
protecting  speech.17  Historians  also  have  noted  that  some  of 
Justice  Holmes'  friends  arranged  for  him  to  meet  Chafee 
during  the  summer  of  1919,  and  Chafee  and  Justice  Holmes' 
friends  argued  that  it  was  time  for  the  court  to  take  a more 
libertarian  approach  to  free  speech  cases.18 

When  the  Court  turned  its  attention  to  more  appeals  of 
Espionage  Act  convictions  in  the  1919-1920  term,  Justice 
Holmes  again  employed  the  "clear  and  present  danger"  test, 
but  this  time  in  dissent  as  majorities  upheld  the 
convictions  on  standard  common-law  grounds.  In  the  process, 
Justice  Holmes  appeared  to  be  making  one  of  the  first  links 
between  the  Supreme  Court  and  libertarian  theory.  In  Abrams 
v.  United  States,19  Justice  Holmes  conceded  that  the 
government  could  punish  speech  that  produced  a "clear  and 


of  his  opinions  unless  the  words  used  had  as  their  natural 
tendency  and  reasonably  probable  effect  to  obstruct  the 
recruiting  service,  etc.,  and  unless  the  defendant  had  the 
specific  intent  to  do  so  in  his  mind."). 

17Zechariah  Chafee,  Jr.,  Freedom  of  Speech  in  War  Time 
32  Harv.  L.  Rev.  932  (1919)  . 

18See,  e.g.,  Richard  Polenberg,  Fighting  Faiths  218-228 
(1987)  ; Liva  Baker,  The  Justice  from  Beacon  Hill  527-54  6 (1991). 

19250  U.S.  616  (1919)  . 
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imminent  danger"  of  causing  "substantive  evils."20  But  he 
also  argued  that  the  anti -military  pamphlets  at  issue  in 
Abrams  provided  no  threat  of  an  imminent  harm.  Justice 
Holmes  suggested  that  the  defendants  were  being  punished  for 
being  pro-Soviet  as  much  as  for  what  they  wrote.  He  rejected 
the  notion  that  people  could  be  punished  for  their  beliefs. 
To  Justice  Holmes,  the  suppression  of  speech  was  "perfectly 
logical"  if  one  had  no  doubt  that  his  or  her  opinions  were 
correct  and  had  the  power  to  "sweep  away  all  opposition."21 

Justice  Holmes  said  he  believed  that  the  best  test  of 
ideas  was  "the  power  of  the  thought  to  get  itself  accepted 
in  the  competition  of  the  market."22  The  Constitution,  he 
wrote,  is  "an  experiment,  as  all  life  is  an  experiment." 
Because  the  truth  of  an  idea  could  not  be  determined  with 
any  certainty,  "I  think  we  should  be  eternally  vigilant 
against  attempts  to  check  the  expression  of  opinions  that  we 
loathe  and  believe  to  be  fraught  with  death"  unless  an 
imminent  danger  was  present,  he  said.23 

Justice  Holmes'  argument  in  Abrams  was  revolutionary  on 
several  grounds.  It  rejected  a belief  implied  by  reliance  on 
English  common  law  that  to  question  the  form  of  government 
or  those  in  charge,  even  during  wartime,  was  a punishable 

20Id.  at  627  (Holmes,  J.  , dissenting)  . 

21Xd.  at  630  (Holmes,  J. , dissenting). 

22Jd. 

23  Id. 
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crime.  Justice  Holmes  also  suggested  that  truth  was  a 
malleable  concept,  which  meant  that  the  expression  of  any 
idea  was  legal  unless  it  would  cause  some  danger  to 
institutions  or  persons  that  was  too  imminent  to  be  ignored. 

After  Abrams,  Chafee  expanded  upon  his  law- review 
article  in  a 1920  book.  While  Chafee  asserted  that  the 
common-law  limits  on  free  expression  were  too  severe,  he 
argued  that  in  some  cases  Blackstone  went  too  far  in 
restricting  state  action  against  speech.  To  disallow  all 
prior  restraints,  Chafee  wrote,  would  prevent  the  government 
from  censoring  the  publication  of  the  sailing  dates  of  troop 
transports  or  the  number  of  troops  sent  to  a part  of  the  war 
theater.  But  Chafee  said  Blackstone  also  did  not  go  far 
enough  in  protecting  freedom  of  expression.24  Chafee  said 
that  the  threat  of  punishment  after  the  fact  for  advocating 
socialism  was  as  effective  a prior  restraint  on  speech  or 
the  press  as  censorship.25 

Chafee  was  particularly  incredulous  at  Blackstone 's 
suggestion  that  speech  was  only  protected  if  it  was  not 
illegal . 1 Congress  could  easily  make  any  type  of  utterance 
illegal  if  that  was  the  case,  including  criticism  of  a 
particular  party  in  power,  Chafee  said.  If  the  Constitution 
and  its  amendments  were  to  mean  anything,  Chafee  wrote, 
there  had  to  be  a limit  on  the  power  of  Congress  to  create 

24Zechariah  Chafee  Jr.,  Free  Speech  9-10  (1920)  . 

25 Id.  at  10. 
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crimes.  The  trick,  he  said,  was  to  determine  where  the  line 
should  be  drawn.26  He  advocated  a balancing  between 
individual  interests  in  speaking  and  writing  and  the 
interests  of  society.27 

Chafee  wrote  that  the  speech  and  press  clauses  of  the 
First  Amendment  meant  to  leave  discussions  of  political  and 
social  progress  unregulated  because  free  speech  and  a free 
press  were  the  best  way  of  attaining,  spreading,  and  testing 
the  truth.  The  speech  of  minorities  as  well  as  majorities 
must  be  protected,  Chafee  said,  because  a freedom  available 
only  to  the  majority  would  be  a "very  partial  affair."28  The 
government  must  endure  the  criticism  of  the  minority  as  long 
as  the  talk  did  not  devolve  into  violence  aimed  at 
overthrowing  the  government.  Chafee  said  the  only  true  test 
of  an  idea's  danger  was  time.  The  government  should  meet 
violence  with  violence,  he  added,  but  the  best  defense 
against  words  was  more  words.29 

Justice  Holmes  and  Chafee  were  not  alone  in  the  legal 
community  in  rethinking  the  Court's  traditional  stance  on 
free-speech  and  free-press  issues.  In  1921,  Henry  Schofield, 
a well-known  legal  commentator,  said  that  it  had  always 
been,  and  continued  to  be,  the  nearly  unanimous  opinion  of 

26 Id.  at  14. 

27 Jd.  at  34-35. 

28Xd.  at  156-157. 

29 


Id.  at  156-158. 
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American  judges  that  the  First  Amendment  was  "only- 
declaratory  of  the  English  common-law  right  ...  at  the  time 
of  the  Revolution."30  Schofield  added,  however,  that  he 
disagreed  with  that  view  and  believed  that  one  aim  of  the 
Revolution  was  to  "get  rid  of  the  English  common  law  on 
liberty  of  speech  and  of  the  press."31  Eventually,  the 
Supreme  Court  began  to  agree . 

In  a 1925  case,  Gitlow  v.  New  York,32  Justice  Holmes 
found  no  "clear  and  present  danger"  of  a "substantive  evil" 
contained  in  the  writings  of  the  Socialist  defendants.33  To 
the  majority's  argument  that  the  defendants'  Socialist 
manifesto  was  an  incitement  to  the  violent  overthrow  of  the 
government.  Justice  Holmes  argued  that  " [e] very  idea  is  an 
incitement."  The  key  point,  he  wrote,  was  that  there  was 
no  danger  of  an  immediate  incitement  to  a serious  breach  of 
the  peace.  If  the  ideas  expressed  in  the  defendants' 
manifesto  should  prove  influential  over  time  and  lead  to  a 
proletariat  dictatorship,  Justice  Holmes  wrote,  then  the 


30Henry  Schofield,  2 Essays  on  Constitutional  Law  and  Equity  511 
(1921;  Da  Capo  Press  ed.  1972)  . 

31Id.  at  521-522. 

322 6 8 U.S.  652  (1925)  . 

33Jd.  at  673  (Holmes,  J.  , dissenting)  . 


34  Id. 
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principles  of  free  speech  should  let  them  "be  given  their 
chance  and  have  their  way.  1,35 

Justice  Holmes  was  joined  in  his  Abrams  and  Gitlow 
dissents  by  Justice  Louis  Brandeis.  In  a case  involving  a 
prosecution  under  a state  law  that  criminalized  certain 
types  of  speech,  Whitney  v.  California , 36  Justice  Brandeis 
wrote  a concurring  opinion  upholding  the  conviction  of  a 
woman  who  helped  to  organize  the  Communist  Labor  Party  of 
California.  Justice  Brandeis  concurred  in  the  judgment 
because  he  believed  there  was  sufficient  evidence  that  Anita 
Whitney  and  her  party  were  conspiring  to  commit  crimes . 
However,  he  questioned  the  premises  underlying  California's 
criminal  syndicalism  law  and  the  majority  ruling. 

Justice  Brandeis  expressed  a belief  in  the  power  of 
reason  and  traced  his  belief  to  the  Framers.  The  people  who 
created  the  United  States  believed  in  liberty  "both  as  an 
ends  and  a means,"  Justice  Brandeis  wrote.37  They  knew  that 
repression  bred  hatred,  which  bred  instability,  he  said.  The 
Framers  also  knew  that  the  best  way  to  combat  "evil 
counsels"  was  with  "good  ones,"  or,  as  he  phrased  it  later 
in  the  opinion,  the  remedy  for  "falsehood  and  fallacies"  was 
"more  speech,  not  enforced  silence."38  Only  when  danger  was 

35  Jd. 

36  2 7 4 U.S.  357  (1927)  . 

37 Jd.  at  375. 

38 


Id.  at  377. 


Ill 


imminent  and  there  was  no  time  to  allow  reason  to  prevail 
was  restriction  warranted.  Justice  Brandeis  wrote.39 

though  Justices  Holmes  and  Brandeis  shared  the  belief 
that  only  clear  and  present  dangers  to  the  public  welfare  or 
the  survival  of  government  warranted  suppression  of  speech, 
they  arrived  at  the  same  conclusion  on  different  premises. 
Justice  Holmes  did  not  believe  that  truth  would  always  win. 
If  the  majority  became  convinced  that  it  wanted  a 
dictatorship  instead  of  a democratic  system  of  government, 
then  so  be  it.  Let  the  various  ideas  fight  it  out,  and  may 
the  most  accepted  idea  win.  Justice  Brandeis,  on  the  other 
hand,  believed  that  the  power  of  reason  would  make  such  an 
outcome  unlikely.  As  long  as  there  was  time  for  "evil"  ideas 
to  be  countered  with  "good"  ones,  then  there  was  no  harm  in 
letting  "evil  counsels"  have  their  day  in  the  sun.  Justice 
Brandeis  believed  that  the  Founders  "were  not  cowards"  who 
feared  political  change.40  Only  a particularly  inciting 
action  that  would  leave  no  time  for  reasonable  debate  should 
be  actionable,  he  said. 

The  Holmes  and  Brandeis  opinions  did  not  change  the 
outcome  for  the  defendants,  but  they  proved  influential  over 
time  in  overturning  English  common-law  traditions.  They  also 
set  the  stage  for  a series  of  opinions  more  favorable  to 
speech  and  press  rights.  In  Gitlow,  for  example,  the  Court 

39  Jd. 

40Jd. 
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majority  for  the  first  time  said  it  "assumed"  that  the  First 
Amendment  was  among  the  constitutional  rights  applicable  to 
the  states  through  the  Fourteenth  Amendment  due  process 
clause.41  In  other  words,  the  states  had  the  same 
responsibility  as  Congress  to  avoid  abridging  speech  and 
press  rights  under  the  First  Amendment. 

Six  years  after  Gitlow,  the  Court  for  the  first  time 
struck  down  a state  statute  on  First  Amendment  grounds . The 
Court  found  that  Minnesota  violated  the  First  Amendment  by 
prohibiting  publication  of  "malicious,  scandalous,  and 
defamatory"  newspapers  and  periodicals.42  Minnesota 
officials  had  used  the  law  in  an  attempt  to  shut  down  The 
Saturday  Press,  a weekly  newspaper  owned  by  Jay  M.  Near  that 
attacked  the  local  police  chief  and  other  officials  who  Near 
believed  were  linked  to  Jewish  crime  bosses.43 

The  Court  determined  that  the  Minnesota  law  was  a prior 
restraint  and  therefore  unconstitutional.  Near  was  in  line 
with  the  commonly  held  belief  that  prior  restraints  were 
impermissible.  However,  the  majority  expanded  the  definition 
of  prior  restraint  somewhat  by  striking  down  a law  that 
punished  someone  who  published  questionable  material  by 
denying  the  right  to  publish  further.  Prior  restraint  in 

41Gitlow  v.  New  York,  268  U.S.  652,  666  (1925)  . 

42Near  v.  Minnesota,  283  U.S.  697  (1931) . 

43Id.  For  a lively  account  of  Near's  battles  with  local 
officials,  see  Fred  W.  Friendly,  Minnesota  Rag  (1981)  . 
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English  common  law  generally  was  thought  to  consist  of  pre- 
publication licensing  or  government  approval.  Chief  Justice 
Charles  Evans  Hughes,  writing  for  a 5-4  majority,  found  that 
prior  restraints  were  traditionally  and  almost  universally 
rejected.44  The  only  exceptions.  Chief  Justice  Hughes  wrote, 
were  in  cases  in  which  national  security  or  imminent 
breaches  of  the  peace  were  threatened.45 

The  Near  case  represented  another  break  from  the 
common-law  tradition.  Even  critics  of  the  Sedition  Act,  such 
as  James  Madison,  who  argued  that  Congress  had  no  power  to 
legislate  on  speech  and  press  issues,  did  not  deny  that  the 
states  had  that  power.  For  the  first  time,  the  Supreme  Court 
held  a state  to  the  same  standard  of  behavior  toward  speech 
and  press  rights  that  Madison  had  argued  should  be  applied 
to  the  federal  government.  By  doing  so,  the  Court  took  a 
step  toward  nationalizing  free-speech  and  free-press  law 
into  a more  cohesive  unit. 

The  Carolene  Products  Transformation 

The  Court  underwent  what  historian  Bruce  Ackerman  calls 
a "transformation"  a few  years  after  Near.46  The  Court 
repeatedly  had  declared  unconstitutional  congressional  acts 
aimed  at  regulating  the  economy  in  the  wake  of  the  Great 
Depression.  To  popular  President  Franklin  Delano  Roosevelt 

44Near  v.  Minnesota,  283  U.S.  697,  713  (1931). 

45Xd.  at  716. 

46Bruce  Ackerman,  2 We  the  People:  Transformations  (1998) 
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and  the  overwhelmingly  Democratic  Congress,  the  Court  was 
obstructing  their  mandate  from  the  people  to  make  changes 
needed  to  get  the  country  back  on  its  feet.  Roosevelt,  after 
his  re-election  in  1936,  proposed  a plan  to  add  one  member 
to  the  Court  for  each  current  member  over  age  70,  which 
would  have  increased  the  number  of  justices  from  nine  to 
fifteen.47  In  response,  the  Court  rather  suddenly  switched 
gears  in  1937  and  began  to  uphold  Roosevelt's  New  Deal 
legislation . 48 

Two  1938  cases  demonstrated  the  shift  in  the  Court's 
thinking.  In  Erie  Railroad  Co.  v.  Tompkins ,49  the  Supreme 
Court  said  for  the  first  time  that  English  common  law  was 
not  binding  on  American  courts  in  civil  cases.  More 
significantly  for  free-speech  and  free-press  advocates,  a 
footnote  in  a case  about  milk  regulation  suggested  that  the 
Court  should  take  civil  liberties  more  seriously. 

In  United  States  v.  Carolene  Products  Co.,50  the 
Supreme  Court  upheld  a federal  law  that  made  the  interstate 
commerce  of  skimmed  milk  adulterated  with  any  oil  other  than 
milk  fat  illegal.  Justice  Harlan  Fiske  Stone's  majority 
opinion  said  that  legislation  affecting  commercial 
transactions  would  not  be  found  unconstitutional  in  the 

47 Jd.  at  317-318. 

48Xd.  at  362-363. 

493 04  U.S.  64  (1938)  . 

503 04  U.S.  144  (1938)  . 
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future  unless  it  was  clear  that  the  legislative  body  had  no 
"rational  basis"  upon  which  to  act.51 

In  a footnote,  Justice  Stone  added  that  "[t]here  may  be 
narrower  scope  for  operation  of  the  presumption  of 
constitutionality"  when  legislation  appeared  to  be  within  a 
"specific  prohibition"  of  the  Constitution,  such  as  the 
prohibitions  in  the  Bill  of  Rights.52  Justice  Stone  added 
that  the  prohibitions  were  equally  specific  when  held  to  be 
"embraced  within  the  Fourteenth"  Amendment.53  He  went  on  to 
suggest  that  more  exacting  scrutiny  might  be  required  when 
legislation  appeared  to  restrain  political  processes  that 
could  be  expected  to  lead  to  repeal  of  undesirable 
legislation.  Among  the  restraints  he  mentioned  were  those  on 
"the  dissemination  of  information."  Justice  Stone  added  that 
it  was  unnecessary  to  consider  how  the  Court  should  react  to 
legislative  restraints  on  political  processes.54  He  also 
suggested  that  prejudice  against  "discrete  and  insular 
minorities"  could  be  a "special  condition"  that  curtailed 
normal  political  processes  designed  to  protect  minorities 
and  could  require  a "more  searching  judicial  inquiry.  1,55 


51  Id.  at  152. 

52Jd.  , n.  4. 

53  Id. 

SiId.  at  152-153. 


55  Id.  at  153. 
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Justice  Stone's  footnote  suggested  a new  direction  for 
the  Court.  As  one  writer  has  put  it,  Justice  Stone  saw  the 
collapse  of  the  Court's  economic  due  process  and  commerce 
doctrines  as  creating  a need  to  protect  and  expand  rights  to 
political  participation.  If  the  Court  was  not  going  to 
strictly  scrutinize  economic  legislation,  Justice  Stone 
believed,  then  the  people  had  to  have  greater  safeguards  for 
their  right  to  protest  unpopular  legislation  and  advocate 
its  repeal  or  amendment.  Particularly  basic  to  Justice 
Stone's  thinking  were  the  First  Amendment  freedoms  of 
speech,  press,  petition,  and  assembly.  Without  those 
freedoms  all  others  would  be  endangered  because  people  would 
be  unable  to  assert  their  interests,  he  believed.56 

Footnote  Four,  as  another  writer  put  it,  has  been 
widely  cited  as  the  origin  of  the  concept  of  "strict 
scrutiny"  in  First  Amendment  cases,  through  which  the  Court 
upholds  legislation  that  restricts  speech  and  press  rights 
only  if  the  state  can  overcome  a heavy  burden  and  prove  it 
has  a compelling  interest.57  Likewise,  the  footnote  has  been 
cited  as  the  origin  of  the  "preferred  position"  doctrine 
through  which  the  First  Amendment  has  been  viewed  as  having 
a unique  status  among  constitutional  rights.  Under  the 
preferred  position  doctrine,  any  regulation  of  First 

56Paul  L.  Murphy,  The  Constitution  in  Crisis  Times  180-181 
(1972)  . See  also  Kermit  L.  Hall,  The  Magic  Mirror  313  (1989)  . 

57Matthew  D.  Bunker,  Justice  and  the  Media  24  (1997)  . 
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Amendment  rights  would  be  presumptively  unconstitutional 
unless  the  state  could  rebut  the  assumption.58 

The  Carolene  Products  footnote  coincided  with  renewed 
interest  among  citizens  and  political  parties  in  protecting 
free  speech  and  a free  press.  Both  major  political  parties 
adopted  planks  in  their  1936  platforms  pledging  support  for 
the  First  Amendment.59  The  Democrats  in  1940  stressed  the 
added  urgency  of  preserving  First  Amendment  freedoms  in 
light  of  the  repression  of  such  rights  in  Nazi  Germany  and 
Fascist  Italy.60  The  political  parties  were  joined  by  an 
unlikely  coalition  of  communists  on  the  left  and 
conservatives  on  the  right  who  hoped  to  protect  their  rights 
to  dissent  --  the  communists  against  capitalism,  the 
conservatives  against  Roosevelt  and  the  New  Deal.61 
Press  Freedom  After  Footnote  Four 

Although  it  is  not  entirely  clear  how  much  Footnote 
Four  in  Carolene  Products  had  to  do  with  it,  the  Supreme 
Court  after  Footnote  Four  began  to  chip  away  at  the  common- 
law  tradition  of  First  Amendment  jurisprudence.  For  example, 
in  Bridges  v.  California,62  the  Court,  on  a 5-4  vote, 
reversed  its  earlier  stand  on  contempt-by-publication  and 

58  Id. 

59Murphy,  supra  note  56,  at  172. 

60Xd.  at  172-173. 

61Id.  at  173-174. 

623  1 4 U.S.  252  (1941)  . 
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overturned  contempt  citations  against  a labor  leader  and  a 
newspaper  that  commented  upon  pending  cases.  In  the  majority 
opinion.  Justice  Hugo  Black  wrote  that  accepting  the  English 
common  law  on  press  and  speech  rights  as  controlling  in  the 
United  States  ignored  the  "generally  accepted  historical 
belief"  that  the  Revolution  had  as  one  of  its  aims  to  rid 
the  United  States  of  the  common-law  legacy.63  The  only 
conclusion  one  could  reach  by  tracing  history,  Justice  Black 
wrote,  was  that  the  Framers  "intended  to  give  to  liberty  of 
the  press  . . . the  broadest  scope  that  could  be  countenanced 
in  an  orderly  society."64 

Early  in  the  decision.  Justice  Black  wrote  that  the 
meaning  of  the  "clear  and  present  danger"  test  was  that  the 
"substantive  evil  must  be  extremely  serious  and  the  degree 
of  imminence  extremely  high"  before  speech  or  publications 
could  be  punished.65  Noting  that  the  courts  below  had  found 
that  the  publications  in  question  had  an  "inherent"  or 
"reasonable"  tendency  to  interfere  with  the  administration 
of  justice,  he  wrote  that  that  was  not  enough  to  justify  a 
restriction  on  free  expression.66 

Having  basically  repudiated  the  "bad  tendency"  test  in 
press  contempt  cases,  the  Court  later  determined  that  First 

63Id.  at  264. 

64 Id.  at  265. 

65 Jd.  at  263. 

66 


Id.  at  273. 
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Amendment  rights  to  free  discussion  could  not  be  curtailed 
because  the  press  failed  to  live  up  to  a judicial  ideal  of 
responsible  behavior.  In  Pennekamp  v.  Florida , 67  the  court 
struck  down  the  contempt  convictions  of  the  publisher  and  an 
editor  of  The  Miami  Herald  resulting  from  editorials  and  a 
cartoon  criticizing  the  actions  of  a trial  court.68  The 
Court  conceded  the  conclusion  reached  by  the  Florida  Supreme 
Court  that  the  Herald  deliberately  distorted  facts  in  its 
editorials  and  cartoon  to  "abase  and  destroy  the  efficiency 
of  the  court."69  But  the  Court  said  the  newspaper's 
irresponsibility  did  not  matter,  because  only  a "judge  of 
less  than  ordinary  fortitude  without  friends  or  support" 
could  be  swayed  by  the  editorials  and  cartoon  to  rule 
unfairly  in  order  to  "placate  the  accusing  newspaper."70 

In  a concurring  opinion,  Justice  Felix  Frankfurter 
argued  for  the  retention  of  the  Blackstonian  link  between 
press  freedom  and  press  responsibility.  Justice  Frankfurter 
wrote  that  freedom  of  the  press  was  essential  to  a free 
society,  but  the  freedom  was  not  an  end  in  itself  "but  a 
means  to  the  end  of  a free  society."71  The  independence  of 
the  judiciary  also  was  a means  to  the  same  end,  Justice 

67328  U.S.  331  (1946)  . 

68Id.  at  333-334. 

69 Jd.  at  349. 

70Jd. 

71Id.  at  354-355  (Frankfurter,  J. , concurring). 
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Frankfurter  wrote,  and  neither  a free  press  nor  an 
independent  judiciary  was  preferable  one  over  the  other.  A 
free  press,  he  wrote,  was  vital  to  democracy  because  its 
freedom  gave  it  power,  but  power  in  a democracy  implied 
"responsibility  in  its  exercise."  Freedom  of  the  press, 
Justice  Frankfurter  said,  was  not  "a  freedom  from 
responsibility  for  its  exercise."72 

As  mentioned  earlier,  at  about  the  same  time  that  the 
Supreme  Court  was  deciding  Bridges  and  Pennekamp , 73  there 
was  renewed  interest  in  the  First  Amendment  in  society  at 
large.  The  interest  was  spurred  by  communists,  who  wanted 
the  freedom  to  openly  criticize  the  United  States'  reliance 
on  capitalism,  conservatives  who  wanted  the  freedom  to 
criticize  Roosevelt's  New  Deal,  and  generalized  concern 
about  the  lack  of  freedom  of  expression  in  Fascist  Italy  and 
Nazi  Germany.74  That  interest  continued  after  World  War  II 
and  helped  inspire  theorists  outside  of  the  legal  and 
political  community  to  suggest  new  ways  of  thinking  about 
the  First  Amendment  and  re-examine  old  ways  of  thinking. 

Arguably  the  most  important  of  those  theorists  was 
Alexander  Meiklejohn.  In  his  1948  book.  Free  Speech  and  Its 

12Id.  at  355-356  (Frankfurter,  J. , concurring) . 

73 See  also  Craig  v.  Harney,  331  U.S.  367  (1947)  (Texas 
publisher,  editorial  writer,  and  reporter  could  not  be 
convicted  of  contempt  for  news  stories  and  editorial  that 
inaccurately  portrayed  civil  proceeding  and  criticized  judge 
for  directing  verdict  against  plaintiff) . 

74See  text  accompanying  supra  notes  59-61. 
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Relation  to  Self-Government,  Meiklejohn  argued  that  the 
primary  purpose  of  the  First  Amendment  was  to  make  self- 
government  work . 

Meiklejohn  recognized  that  both  individual  and  societal 
interests  in  free  speech  existed,  but  he  said  both  interests 
did  not  deserve  the  same  First  Amendment  protection.  To 
Meiklejohn,  there  was  "no  doubt"  that  a private  interest  in 
speech  could  be  under  legislative  control.75  If  the  private 
and  societal  interests  in  speech  were  on  the  same  level, 
Meiklejohn  argued,  then  the  societal  interest  in  free  speech 
also  could  be  abridged.  Meiklejohn  found  that  conclusion 
unacceptable,  given  the  "absoluteness"  of  the  First 
Amendment's  language.76  Meiklejohn  wrote  that  the  private 
interest  in  free  speech  was  adequately  protected  by  the 
Fifth  Amendment.77  But  the  First  Amendment's  absoluteness  -- 


75Alexander  Meiklejohn,  Free  Speech  and  Its  Relation  to  Self- 
Government  62  (1948;  Kennikat  Press  ed.  1972) . 

16 Id.  at  62-64. 

77 "No  person  shall  be  held  to  answer  for  a capital,  or 
otherwise  infamous  crime,  unless  on  a presentment  or 
indictment  of  a Grand  Jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  Militia,  when  in  actual 
service  in  time  of  War  or  public  danger;  nor  shall  any 
person  be  subject  fro  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any 
criminal  case  to  be  a witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process 
of  law;  nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation."  U.S.  Const,  amend  V. 
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"Congress  shall  make  no  law"  --  was  grounded  in  its  "single- 
minded"  purpose,  which  was  tied  to  "public  need."78 

The  public  need  Meiklejohn  had  in  mind  was  the  need  to 
inform  voters  about  issues  of  public  importance  in  order  to 
facilitate  self-government.  Under  Meiklejohn' s 
interpretation  of  the  First  Amendment,  the  right  of  each 
individual  to  speak  on  matters  of  public  concern  was  not 
what  the  First  Amendment  meant  to  protect.  Using  the  analogy 
of  a town  meeting,  Meiklejohn  argued  that  the  voters  needed 
to  be  "made  wise"  in  order  to  reach  sound  decisions.  What 
was  important  was  that  everything  of  importance  should  be 
heard,  not  that  every  person  who  wanted  to  speak  be  given 
the  floor.79 

In  deciding  what  views  should  be  represented  in  a town 
meeting,  Meiklejohn  said  the  decision  could  not  be  based  on 
whether  the  views  were  thought  to  be  false  or  dangerous.  The 
advocacy  of  an  idea  could  not  be  barred  because  "someone  in 
control  thinks  it  unwise,  unfair,  [or]  un-American."80 
Although  each  person's  right  to  speak  could  be  regulated  in 
order  to  keep  order  and  allow  all  sides  to  be  heard,  no 
individual  could  be  declared  "'out  of  order'  because  we 
disagree  with  what  he  intends  to  say."81 

78Meikle john,  supra  note  75,  at  63. 

19 Id.  at  24-26. 

80Id.  at  26. 


81Jd. 
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Meiklejohn's  book  helped  refocus  the  debate  over  the 
First  Amendment's  meaning  and  fit  in  well  with  Bridges  and 
Pennekamp.  Free  speech,  according  to  Meiklejohn,  was  vitally 
important  to  self-government.  One  could  not  exist  without 
the  other.  In  the  debate  over  what  actions  voters  should 
advocate  or  take,  no  idea  was  out  of  bounds.  Similarly,  the 
Supreme  Court  in  Bridges  and  Pennekamp  determined  that 
criticism  of  the  judiciary  --  a part  of  government  --  could 
not  be  punished  merely  out  of  fear  that  it  might  have  a 
tendency  to  tempt  judges  to  forsake  their  oaths  of  office  in 
order  to  placate  critics. 

In  later  works,  Meiklejohn  argued  that  the  people  had 
not  delegated  all  of  their  authority  to  the  government  but 
served  as  a "fourth  branch"  of  government  through  their 
electoral  activities.  The  other  three  branches  of  government 
were  forbidden  to  interfere  with  the  people's  duties  as  the 
fourth  branch.  It  was  interference  with  that  function  of  the 
people  that  the  First  Amendment  meant  to  prohibit  by 
guaranteeing  the  rights  of  speech,  press,  religion  and 
assembly,  Meiklejohn  wrote.82 


The  Court  Shakes  Off  Vestiges  of  English  Common  Law 

If  Bridges  and  Pennekamp  struck  serious  blows  to  the 
common-law  definition  of  freedom  of  the  press,  traces  of  the 

82Alexander  Meiklejohn,  Political  Freedom  96  (i960)  . 
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common  law  still  showed  up  from  time  to  time  in  Supreme 
Court  decisions.  For  example,  in  1952  the  Court  upheld  a 
Chicago  man's  conviction  under  an  Illinois  law  making  it  a 
crime  to  portray  a class  of  citizens  in  a negative  light 
based  on  their  race,  color,  creed,  or  religion.83  Justice 
Frankfurter's  opinion  for  the  Court  found  it  was 
constitutional  for  the  judge  to  allow  the  jury  only  to 
decide  if  the  defendant  published  the  leaflets  in  question. 
Justice  Frankfurter  also  found  no  problem  with  the  idea  that 
the  statute  was  designed  to  punish  libels  that  had  a 
"tendency  to  cause  breach  of  the  peace."84  Frankfurter  also, 
despite  the  Carolene  Products  footnote,  argued  that  it  was 
not  up  to  the  Supreme  Court  to  find  that  a state  law  with  a 
rational  basis  was  unconstitutional,  even  if  it  affected 
First  Amendment  rights.85  In  dissent,  Justice  Hugo  Black 
compared  Illinois's  "group  libel"  law  to  seditious  libel  law 
and  added,  "But  the  First  Amendment  repudiated  seditious 
libel  for  this  country.  1,86 

Also  in  the  1950s,  in  the  dicta  of  an  opinion  in  an 
obscenity  case,  Justice  John  Harlan  in  1957  said  the  federal 
government  still  had  the  power  to  restrict  seditious  speech 


83Beauharnais  v.  Illinois,  343  U.S.  250,  251  (1952). 
84 Id.  at  254. 

85 Id.  at  261. 

86Id.  at  272  (Black,  J.  , dissenting). 
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to  "protect  itself  against  revolution.  1,87  In  the  same  year, 
however,  the  Supreme  Court  ruled  that  communists  convicted 
of  advocating  the  overthrow  of  the  government  could  not  be 
convicted  solely  for  advocating  overthrow  without  evidence 
of  advocacy  of  more  specific,  overt  acts.88 

By  the  close  of  the  1950s,  English  common  law  was 
largely  a dead  letter  in  speech  and  press  cases  at  the 
federal  level.  What  that  meant  was  that  freedom  of  speech 
and  the  press  had  a different  meaning.  Gitlow  v.  New  York 89 
meant  that  states  as  well  as  the  federal  government  had  to 
uphold  citizens'  First  Amendment  rights.  Those  rights  no 
longer  meant  that  persons  could  be  convicted  of  criminal 
behavior  for  criticizing  courts,  or  even  advocating 
overthrow  of  the  government,  without  proof  that  the 
criticism  or  advocacy  had  more  than  a "tendency"  to  do  harm. 

With  the  exception  of  Beauharnais , the  Court  continued 
to  leave  libel  law  to  the  states  without  applying  First 
Amendment  principles.  That  changed  in  the  1960s.  In  1964,  a 
unanimous  Supreme  Court  left  no  doubt  that  it  now  believed 
the  Sedition  Act  of  1798  was  unconstitutional.  In  the 
process,  the  Court  also  wiped  out  whatever  was  left  of  the 


87Roth  v.  United  States,  354  U.S.  476,  504  (1957) 
(Harlan,  J. , dissenting) . 

88Yates  v.  United  States,  354  U.S.  298  (1957). 

892 6 8 U.S.  652  (1925)  . 


126 


common- law  understanding  of  speech  and  press  rights  in 
regard  to  libel. 

In  New  York  Times  v.  Sullivan,90  the  Court  had  to 
determine  whether  Alabama's  libel  law  amounted  to  an 
unconstitutional  infringement  on  press  freedom.  The  case 
centered  on  an  advertisement  in  the  New  York  Times  sponsored 
by  civil  rights  leaders  that  sought  support  for  African- 
Americans  in  Alabama  who  were  fighting  racial 
discrimination.  The  advertisement  said  that  the  police  of 
Montgomery,  Ala.,  had  taken  a number  of  actions  against 
protesters  at  Alabama  State  College,  whose  students  were 
nearly  all  African-American.  Some  of  the  statements  of  fact 
were  incorrect,  however,  and  the  police  commissioner  of 
Montgomery,  L.B.  Sullivan,  sued  the  Times.  A jury  awarded 
Sullivan,  who  was  not  named  in  the  ad,  $500,000,  and  the 
state  supreme  court  upheld  the  judgment.91 

Justice  William  Brennan,  writing  for  a unanimous  Court, 
said  that  Alabama's  libel  law  holding  defendants  liable  if 
any  statements  in  a defamatory  publication  were  false  was 
unconstitutional  under  the  First  and  Fourteenth  Amendments 
when  plaintiffs  were  public  officials.  Quoting  extensively 


90  3 7 6 U.S.  254  (1964)  . 

91Xd.  at  256.  Although  the  advertisement  did  not 
mention  Sullivan  by  name,  he  claimed  that  the  use  of  the 
word  "police"  in  the  advertisement  referred  to  him 
indirectly  as  commissioner  of  police. 
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from  Justice  Brandeis  in  Whitney,92  Justice  Brennan  wrote 
that  the  Alabama  decision  violated  a long-settled  belief  in 
an  "unfettered  interchange  of  ideas  for  the  bringing  about 
of  political  and  social  changes  desired  by  the  people."93 
Justice  Brennan  added  that  the  case  was  decided  in 
accordance  with  a "profound  national  commitment  to  the 
principle  that  debate  on  public  issues  should  be 
uninhibited,  robust,  and  wide-open,"  even  if  the  debate 
included  "caustic"  attacks  on  the  government  and  public 
officials.94  In  order  to  protect  free  debate.  Justice 
Brennan  wrote,  even  erroneous  statements  of  fact  must  be 
protected  to  give  freedom  of  expression  "breathing  space."95 

The  court  qualified  the  protection  of  false  statements 
by  saying  that  a public  official  could  prevail  in  a libel 
suit  if  he  proved  "actual  malice"  --  that  the  false 
statement  was  made  with  knowledge  that  it  was  false  or  with 
"careless  and  reckless  disregard"  for  whether  it  was  false 
or  not.96  So  while  the  Court  extended  constitutional 
protection  in  libel  cases  to  even  false  statements  about 
public  officials,  it  did  not  endorse  a total  break  from 


92See  supra  notes  37-40  and  accompanying  text. 
93New  York  Times  v.  Sullivan,  376  U.S.  254  (1964)  . 
94 Id.  at  268. 

95Id.  at  270. 


96 Id.  at  271-272. 
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holding  individuals  or  the  mass  media  to  some  level  of 
responsibility. 

In  Sullivan,  the  Court  substantially  changed  much  of 
the  conventional  wisdom  about  the  First  Amendment.  Although 
bits  and  pieces  of  the  decision  had  appeared  in  the  dicta  of 
earlier  rulings,97  Sullivan  was  the  first  press  case  in 
which  the  Court  openly  declared  that  the  nation  had  a 
commitment  to  "uninhibited,  robust,  and  wide-open"  debate 
about  public  officials  and  government.  The  key  value  of  the 
First  Amendment,  according  to  the  Court,  was  a Meiklejohn- 
like  conception  that  all  that  needed  to  be  said  should  be 
allowed  to  be  said,  with  the  important  addition  that  what 
was  said  did  not  have  to  be  100  percent  factually  accurate 
as  long  as  the  errors  were  inadvertent.98 

In  subsequent  cases,  the  Court  determined  that  actual 
malice  also  had  to  be  proved  by  public  figures,99  a term  it 
later  defined  as  meaning  persons  who  "occupy  positions  of 
. . . persuasive  power  and  influence"  or  "thrust  themselves  to 
the  forefront  of  particular  public  controversies  in  order  to 

31  See,  e.g.,  Roth  v.  United  States,  354  U.S.  476  (1957) 
(obscenity  not  protected  under  First  Amendment) ; NAACP  v. 
Button,  371  U.S.  415  (1963)  (Virginia  could  not  prohibit 
NAACP  from  retaining  lawyers  for  litigation  in  which  it  was 
not  a party) . 

98For  a discussion  of  Meiklejohn's  influence  on  the 
Supreme  Court,  see  William  J.  Brennan  Jr.,  The  Supreme  Court 
and  the  Meiklejohn  Interpretation  of  the  First  Amendment,  79 
Harv.  L.  Rev.  1 (1965)  . 

"Curtis  Publishing  Co.  v.  Butts,  388  U.S.  130  (1967) . 
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influence  the  resolution  of  the  issues  involved."100  In  Gertz 
v.  Robert  Welch,  Inc.,  the  Court  also  determined  that  states 
could  choose  for  themselves  what  standard  of  liability  to 
hold  publishers  to  when  private  individuals  were  defamed.101 
However,  the  Court  also  held  that  states  could  not  hold 
publishers  and  broadcasters  liable  for  damages  without  some 
proof  of  fault.102  The  Court  also  said  that  private  persons 
could  not  be  awarded  money  for  presumed  or  punitive  damages 
without  proof  of  New  York  Times  actual  malice.103  In  1985, 
the  Court  determined  that  a plaintiff  did  not  have  to  prove 
actual  malice  to  recover  damages  for  an  erroneous 
publication  that  did  not  deal  with  a matter  of  public 
concern.104  In  1986,  the  Court  in  Philadelphia  Newspapers, 

Inc.  v.  Hepps105  held  that  a private  person  involved  in  a 
matter  of  public  concern  could  not  recover  damages  in  a 
libel  suit  without  proving  that  the  defamatory  statement  at 
issue  was  false.  However,  despite  a statement  in  Gertz  that 
said  "there  is  no  such  thing  as  a false  idea"  under  the 


100Gertz  v.  Robert  Welch,  Inc.,  418  U.S.  323,  345 
(1974)  . 

101Id.  at  347. 

102  Id. 

103 Id.  at  349. 

104Dun  & Bradstreet,  Inc.  v.  Greenmoss  Builders,  Inc., 
472  U.S.  749  (1985)  . 

105 


475  U.S.  767  (1986) . 
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First  Amendment,106  the  Supreme  Court  in  1990  held  that 
statements  of  opinion  based  on  provable  facts  could  be 
actionable  under  libel  law  if  the  facts  were  false  or 
incomplete  or  the  speaker  erred  in  assessing  the  facts.107 

In  non-libel  cases,  the  Supreme  Court  in  the  1960s  and 
1970s  issued  a number  of  other  rulings  that  were  consistent 
with  the  high  regard  it  showed  in  Sullivan  for  protecting 
the  rights  of  the  media  and  the  public  to  disseminate 
information.  In  one  of  its  most  famous  rulings,  in  New  York 
Times  Co.  v.  United  States,106  the  Court  held  that  the  Nixon 
administration  could  not  stop  the  New  York  Times  and  The 
Washington  Post  from  publishing  stories  based  on  their 
examinations  of  a classified  document.  The  document  was  a 
study  of  how  the  United  States  made  policy  decisions  about 
Vietnam.109  All  nine  justices  filed  opinions  in  the  case, 
with  six  concurring.  The  concurring  justices  either 
determined  that  the  First  Amendment  absolutely  forbade  the 
government  from  prior  restraints110  or  that  the  government 
had  not  met  its  heavy  burden  of  proving  that  the  documents 


106Gertz  v.  Robert  Welch,  Inc.,  418  U.S.  323,  339 
(1974)  . 

107Milkovich  v.  Lorain  Journal  Co.,  497  U.S.  1,  19 
(1990)  . 

los403  U.S.  713  (1971)  (per  curiam). 

109 Jd.  at  714. 

110 Id.  at  714-724  (Black  and  Douglas,  JJ.  , concurring)  . 
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in  question  were  so  sensitive  that  they  required  a prior 
restraint  of  the  press.111 

In  Miami  Herald  Publishing  Co.  v.  Tornillo,112  the  Court 
in  1974  struck  down  a Florida  law  that  required  newspapers 
to  run  replies  from  political  candidates  attacked  or 
criticized  by  newspapers.  The  Court  noted  the  concerns  of 
legal  scholars  who  argued  that  the  government  had  "an 
obligation  to  ensure  that  a wide  variety  of  views  reach  the 
public."113  But  the  unanimous  Court  said  that  allowing 
government  coercion  of  publishers  to  print  "that  which 
'reason'  tells  them  should  not  be  published"  was 
presumptively  unconstitutional  based  on  a long  line  of 
precedent.114 

However,  five  years  earlier,  the  Supreme  Court  had 
ruled  that  broadcasters  could  be  told  to  run  replies  from 
persons  attacked  on  the  airwaves . In  Red  Lion  Broadcasting 
Co.,  Inc.  v.  FCC, 115  the  Court  determined  that  the  Federal 
Communications  Commission  personal-attack  rule,  requiring 
that  broadcasters  give  persons  attacked  on  programs  air  time 

llljd-  at  724-748  (Brennan,  Stewart,  White  & Marshall, 
JJ.,  concurring). 

112418  U.S.  241  (1974)  . 

113Jd.  at  248  ( citing  Jerome  Barron,  Access  to  the  Press 
--  A New  First  Amendment  Right,  80  Harv.  L.  Rev.  1641 
(1967) ) . 

114 Jd.  at  256. 

115 


395  U.S.  367  (1969) . 
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to  respond,  was  constitutional.  The  Court  said  that  the 
electromagnetic  spectrum  through  which  audio  and  video 
images  traveled  was  a scarce  resource  requiring  government 
regulation  of  its  use.  Because  licenses  for  broadcasting 
were  limited  by  scarcity,  the  Court  said,  "it  is  idle  to 
posit  an  unbridgeable  First  Amendment  right  to  broadcast" 
comparable  to  the  right  to  speak  or  write.116  Because  a 
broadcaster  had  no  First  Amendment  right  to  obtain  a 
license,  the  Court  said,  he  or  she  had  no  greater  standing 
than  those  who  were  refused  licenses.117  As  far  as  the  First 
Amendment  was  concerned,  the  Court  said,  " [i] t is  the  right 
of  the  viewers  and  listeners,  not  the  right  of  the 
broadcasters,  which  is  paramount."118  However,  the  FCC 
generally  has  avoided  closely  regulating  broadcast  news 
programming . 119 

Meanwhile,  in  First  Amendment  cases  not  involving  the 
media,  the  Court  extended  at  least  limited  First  Amendment 
protection  for  the  first  time  to  commercial  speech,  such  as 
advertising;120  speech  of  corporations  related  to  referendum 


116 Jd.  at  388. 

117 Id.  at  389. 

118 Jd.  at  390. 

119 See  generally  Kent  R.  Middleton,  Bill  F.  Chamberlin,  & 
Matthew  D.  Bunker,  The  Law  of  Public  Communications  56  8 (1997)  . 

120See  Virginia  State  Bd.  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council,  425  U.S.  748  (1976) . 
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issues;121  and  sexually  explicit  speech  that  was  not  defined 
as  "obscene."122 

The  Bases  for  the  Supreme  Court's  Expression  Rulings 

The  Supreme  Court  did  not  always  clearly  articulate  its 
reasons  for  ruling  as  it  did  in  the  f ree-expression  cases 
involving  the  media  in  the  latter  half  of  the  twentieth 
century.  Robert  Bork,  while  still  a law  professor  before 
being  appointed  to  the  federal  bench,  said  in  a 1971  speech 
that  the  law  had  "settled  upon  no  tenable,  internally 
consistent  theory  of  the  scope  of  the  constitutional 
guarantee  of  free  speech."123  Bork,  arguing  that  judges  must 
be  guided  by  principle  rather  than  political  considerations, 
said  he  could  detect  no  principled  way  to  protect  any  speech 
under  the  First  Amendment  unless  it  was  "explicitly 
political."124  Bork  said  that  there  should  be  no 
constitutional  limitation  on  laws  affecting  scientific, 
literary,  or  pornographic  expression  or  laws  criminalizing 
the  advocacy  of  government  overthrow. 125 


121First  Nat ' 1 Bank  of  Boston  v.  Bellotti,  435  U.S.  765 
(1978)  . 

122 See  Miller  v.  California,  413  U.S.  15  (1973);  FCC  v. 
Pacifica  Found.,  438  U.S.  726  (1978). 

123Robert  H.  Bork,  Neutral  Principles  and  Some  First 
Amendment  Problems , 47  Ind.  L.J.  1,  20  (1971)  . 

124  Id. 


125  Jd. 
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In  a later  work,  Bork  said  he  had  come  to  reconsider 
his  stand  that  only  explicitly  political  speech  was 
protected  under  the  First  Amendment.  He  said  he  realized 
that  the  results  of  his  position  were  unworkable,  because 
almost  any  speech  could  be  "made  protected"  by  adding  a 
policy  proposal  to  the  end.126  He  said  he  also  came  to 
realize  that  other  forms  of  expression  besides  the 

explicitly  political  could  lead  to  the  discovery  and  spread 
of  political  truth.127 

However,  Bork  stuck  to  his  position  that  it  would  be 
constitutionally  possible  to  make  advocating  overthrow  of 
the  government  a crime.  He  argued  that  the  Constitution 
created  a republican  form  of  government  that  made  political 
speech  essential.  Speech  advocating  the  overthrow  of  the 
government  therefore  had  no  value  because  it  contradicted 
the  premises  of  democracy  that  made  free  speech  possible.128 

In  a similar  vein,  legal  scholar  Walter  Berns  took 
issue  with  the  legal  principle  --  or,  as  he  characterized 
it,  the  lack  of  principle  --  in  Justice  Holmes'  dissents  in 
Abrams  and  Gitlow.129  Berns  argued  that  Justice  Holmes' 
willingness  to  let  ideas  battle  it  out  in  the  marketplace  of 
ideas  to  determine  which  would  win  and  become  truth  was 

Robert  H.  Bork,  The  Tempting  of  America  333  (1990) 

127  Id. 

128 Id.  at  333-334. 

12  9 o 

See  text  accompanying  supra  notes  19-23,  32-35. 
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contradictory.  What  value  was  there  in  protecting  the  right 
for  all  ideas  to  do  battle,  Berns  said,  if  one  idea  would 
ultimately  win,  and  its  advocates  would  then  have  the  right 
to  banish  all  over  ideas  from  existence?130  Like  Bork,  Berns 
saw  no  value  in  speech  that  advocated  a change  in  the  form 
of  government.  It  was  contradictory  to  say  that  a law  passed 
with  the  blessing  of  a majority  to  outlaw  speech  advocating 
overthrow  of  the  United  States  government  was 
unconstitutional,  while  saying  that  if  the  majority  wanted 
to  adopt  a form  of  government  that  would  wipe  out  free 
speech,  then  that  was  acceptable.131 

Bork  and  Berns  raise  legitimate  concerns  about  the 
nature  of  First  Amendment  protections  for  freedom  of  speech 
and  of  the  press.  Bork  also  was  correct  in  noting  that  there 
was  no  consistent  theory  about  freedom  of  speech  discernible 
in  all  Supreme  Court  cases  on  the  right  to  freedom  of 
expression.  However,  it  is  possible  to  see  common  threads 
running  through  many  of  the  free  expression  cases . What  Bork 
and  Berns  failed  to  appreciate  fully  was  that  the  threads 
run  through  Justice  Brandeis  more  than  Justice  Holmes. 

In  his  concurring  opinion  in  Whitney,132  Brandeis  argued 
that  freedom  of  speech  and  of  the  press  was  both  an  ends  and 


13 “Walter  Berns,  The  First  Amendment  and  the  Future  of  American 
Democracy  154  (1976)  . 

131  Jd.  at  159. 

132 

See  text  accompanying  supra  notes  37-40. 
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a means.  Although  he  did  not  go  into  great  detail  about  how 
freedom  of  speech  and  of  the  press  was  an  end  in  and  of 
itself,  other  writers  had  laid  the  framework  for  Brandeis. 
The  tying  of  freedom  of  speech  and  of  the  press  to  personal 
autonomy  also  was  a major  theme  of  John  Stuart  Mill.  Mill, 
an  Englishman  writing  in  the  mid-1800s,  argued  that  free 
speech  had  an  intrinsic  value  of  its  own.  Each  person  was 
allowed,  Mill  wrote,  to  define  his  or  her  own  definition  of 
the  "good  life, " with  the  only  limitation  being  that  one 
person  s version  of  the  good  life  could  not  interfere  with 
another  s . Part  of  the  personal  autonomy  necessary  to  attain 
the  "good  life"  was  the  freedom  to  think,  speak,  and  write 
what  one  chose  . 133 

Mill  also  believed  that  truth  was  a relative  concept. 

To  suppress  an  idea,  even  if  only  one  person  believed  in  it, 
suppressing  a thought  that  could  prove  to  be  true 
Even  if  the  idea  was  patently  false,  suppression  of  it  would 
turn  truth  into  empty  dogma  because  there  would  be  no  need 
to  defend  the  truth  against  opposing  ideas.134  Although 
Justice  Brandeis  was  more  sure  than  Mill  that  truth  would 
prevail  if  reason  had  a chance  to  operate,  Justice  Brandeis 
shared  with  Mill  the  belief  that  there  was  no  real  danger  in 
allowing  all  ideas  to  be  heard,  even  "evil  counsels. " 


133  John  Stuart  Mill,  On  Liberty  9-13  (1859;  Alburey  Cast  ell 
ed.  1947) . 

134 


Id.  at  16-36. 
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In  turn,  the  Mill-Brandeis  threads  run  through 
Zechariah  Chafee  Jr. , 35  who  advocated  free  speech  and  a free 
press  as  the  best  means  of  attaining  truth.  He  also 
advocated  a balancing  between  individual  rights  to  free 
expression  and  other  societal  interests.  The  thread  also 
runs  through  Alexander  Meikle john, 136  who  advocated  that  in 
order  for  voters  to  be  "made  wise,"  they  should  be  exposed 
to  all  ideas  on  an  issue  of  public  concern.  Ideas  should  not 
be  suppressed  because  they  might  be  unpopular  or  dangerous, 
Meiklejohn  said.  Unlike  Mill  or  Chafee,  however,  Meiklejohn 
saw  no  First  Amendment  value  in  protecting  individual 
expression  not  tied  to  self-government. 

Concerns  about  protecting  individual  autonomy  and 
protecting  speech  that  contributed  to  self-government  run 
through  the  press  cases  on  freedom  of  expression.  The 
Supreme  Court  made  no  significant  distinction  between  the 
speaking  or  writing  of  the  institutional  press  and 
individuals.  Therefore,  although  Mill  and  others  cast  the 
■^-’-Srhts  to  autonomy  and  to  contribute  to  self-government  by 
contributing  to  the  marketplace  of  ideas  as  individual 
rights,  they  also  were  rights  of  the  media. 

Viewed  in  this  manner,  some  of  the  press  cases 
discussed  in  the  previous  section  display  common  themes. 

Near  v.  Minnesota  and  New  York  Times  v.  United  States  both 

135See  text  accompanying  supra  notes  24-29. 

136See  text  accompanying  supra  notes  75-81. 
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the  right  of  newspapers  to  be  free  of  prior 
restraints  --  in  other  words,  to  decide  for  themselves  what 
should  or  should  not  be  published.  Similarly,  Bridges  v. 
California  and  Pennekamp  v.  Florida  severely  restricted  the 
power  of  the  judiciary  to  punish  by  contempt  proceedings 
speech  that  criticized  the  courts.  In  Pennekamp  in 
particular,  the  Court  found  that  the  press  could  not  be  held 
to  a governmental  definition  of  responsibility  --  the  press 
was  free  to  comment  on  court  cases  even  if  it  did  so 
irresponsibly.  In  Miami  Herald  Publishing  Co.  v.  Tornillo, 
the  Court  made  the  point  about  responsibility  more  directly. 
A newspaper  could  not  be  forced  to  print  that  which  "reason" 
told  its  owners  and  editors  should  not  be  printed.  While  the 
Court  said  that,  in  this  case,  it  might  be  a more 
responsible  course  for  the  paper  to  print  a reply  from  a 
candidate  it  had  attacked,  responsibility  could  not  be 
legislated.  It  was  up  to  the  newspapers  to  decide  what  was 
responsible  journalism. 

In  regard  to  self-government,  the  Court  came  to  side 
with  Meiklejohn  that  political  ideas  should  be  given  nearly 
free  reign  without  limits  imposed  on  unpopular,  or  even 
dangerous,  ideas.  The  libel  cases,  particularly  New  York 
Times  v.  Sullivan,  are  examples  of  a continuation  of  this 
thread  of  Mills,  Brandeis,  and  Meiklejohn.  The  Court 
determined  that  on  matters  of  public  concern,  the  press  and 
public  should  be  given  wide  latitude  in  order  to  foster  an 
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ted , robust,  and  wide  open"  debate  on  public 
issues.  Even  inadvertently  false  speech  had  value,  the  Court 
determined,  in  providing  "breathing  space"  for  speakers  and 
writers.  The  Court  extended  the  protection  for  inadvertently 
false  speech  to  public-figure  libel  and,  to  a lesser  degree, 
private-person  libel.  But  the  thread  running  through  the 
cases  was  a concern  for  developing  an  "uninhibited" 
marketplace  of  ideas  that  would  contribute  to  the  process  of 
self-government . 

Legal  scholar  Thomas  I . Emerson  saw  another  thread 
running  through  the  Supreme  Court's  First  Amendment 
jurisprudence  that  was  closely  linked  to  self-government: 
the  right  to  know.  The  term  "right  to  know"  was  first  coined 
by  veteran  journalist  Kent  Cooper  in  a 1945  speech.137  Cooper 
later  tied  the  right  to  know  to  the  media,  as  will  be 
discussed  later.138  But  Emerson,  writing  in  the  1970s,  said 
that  Supreme  Court  concern  with  the  right  to  know  was  not 
confined  to  the  news  media.139  Emerson  argued  that  the  right 
to  know  served  much  the  same  function  as  the  right  to 
communicate:  It  was  essential  to  personal  self-fulfillment, 
a significant  method  for  seeking  the  truth,  necessary  to 


137David  M.  O'Brien,  The  Public's  Right  to  Know  3 (1981) 

138See  infra  text  accompanying  notes  189-190. 

_ 13  9 Thomas  I.  Emerson,  Symposium:  The  First  Amendment  and 
the  Right  to  Know:  Legal  Foundations  of  the  Right  to  Know 
1976  Wash  . U . L . Q . 1 . ' 
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self-government,  and  vital  to  bring  about  social  change 
without  a resort  to  violence.140 

As  Emerson  noted,  the  Supreme  Court  has  recognized  a 
public  right  to  know  in  a number  of  situations.  The  Court 
has  upheld  the  right  of  citizens  to  receive  foreign 
communist  propaganda  in  the  mail  without  telling  the  post 
office  that  they  wished  to  receive  such  information.141  The 
Court  also  has  upheld  the  right  of  persons  to  receive  and 
read  pornographic  material  in  the  home.142  In  Red  Lion 
Broadcasting  Corp . v.  FCC, 143  the  Court  upheld  the  FCC's 
"personal  attack"  rule  and  stated  that  it  was  the  right  of 
listeners  and  viewers,  not  the  right  of  broadcasters,  that 
was  of  most  importance.144  The  right -to-know  argument,  as 
Emerson  pointed  out,  was  affirmed  in  Virginia  State  Bd.  of 
Pharmacy  v.  Virginia  Citizens  Consumer  Council, 145  in  which 
the  Court  extended  limited  First  Amendment  protection  to 
advertising  and  other  commercial  speech. 

The  themes  of  autonomy  and  self-government  run  through 
many  of  the  theories  about  the  importance  of  the  First 
Amendment  as  well  as  the  Supreme  Court.  Emerson,  in  an 

140Jd.  at  2. 

141Lamont  v.  Postmaster  General,  381  U.S.  301  (1965). 

142Stanley  v.  Georgia,  394  U.S.  557  (1969)  . 

1433 95  U.S.  367  (1969)  . 

144Id.  at  390. 
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earlier  work,  said  that  the  First  Amendment  protected  a 
system  of  freedom  of  expression  with  at  least  four  major 
components:  assuring  individual  self-fulfillment;  advancing 
knowledge  and  discovering  truth;  strengthening  participation 
in  self-government;  and  ensuring  a more  stable  and  adaptable 
community . 146 

Emerson  emphasized  two  implications  of  his  theory.  One 
was  that  freedom  of  expression  was  a "good  in  itself"  and 
not  just  a means  to  promote  or  retard  other  goals  of 
society.147  In  that  respect  Emerson's  work  shows  traces  of 
Mill  and  Justice  Brandeis.  Emerson's  "stable  and  adaptable 
community"  component  also  harkens  back  to  Justice  Brandeis 's 
concurring  opinion  in  Whitney  v.  California,  in  which  he 
argued  that  repression  of  free  speech  bred  hatred  for  the 
government,  which  in  turn  bred  instability.  And,  of  course, 
Emerson's  components  of  truth-seeking  and  self-government 
have  precedent  in  Mill  and  Meiklejohn,  as  well  as  Justice 
Brandeis . 

A former  student  of  Emerson's,  C.  Edwin  Baker,  later 
suggested  that  individual  self-fulfillment  and  participation 
in  decision-making  by  society  were  the  two  key  values  in 
Emerson's  list  because  they  emphasized  the  source  of 


14 6 Thomas  I.  Emerson,  The  System  of  Freedom  of  Expression  6-7 
(1970)  . 

147 Jd.  at  8. 
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communication  rather  than  its  effect.148  Baker's  "liberty- 
theory"  stressed  the  importance  of  respecting  individuals' 
autonomy  and  their  definition  and  development  of  themselves. 
Because  participating  in  group  decision-making  influenced 
both  a person's  identity  and  opportunities,  that  right 
should  be  protected  under  the  First  Amendment,  Baker 
wrote.149  Baker  argued  that  speech  had  little  value  unless  it 
was  the  product  of  autonomous  individuals'  beliefs.  Speech 
that  was  coerced  or  that  was  paid  for,  such  as  advertising, 
had  little  or  no  value,  he  said.150 

While  Emerson  developed  a theory  about  a multi-faceted 
system  of  free  expression  and  Baker  concentrated  on  the 
value  of  free  speech  to  personal  autonomy,  another  scholar 
in  the  1970s  developed  a theory  tied  more  closely  to  self- 
government.  Vincent  Blasi's  "checking  value"  theory 
emphasizes  the  importance  of  free  speech  and  a free  press  to 
"checking"  the  abuses  of  government.151  Blasi  believed  that 
the  Framers  protected  speech  and  press  rights  to  create  an 
additional  check  on  the  three  branches  of  government.  Blasi 
did  not  argue  that  the  press  clause  of  the  First  Amendment 
alone  could  serve  in  checking  abuses  of  power  by  public 

148C.  Edwin  Baker,  Scope  of  the  First  Amendment  Freedom 
of  Speech,  25  UCLA  L.  Rev.  964,  990-992  (1978)  . 

149 Id.  at  992. 

150 Id.  at  996. 

151Vincent  Blasi,  The  Checking  Value  in  First  Amendment 
Theory,  Am.  B.  Found.  Res.  J.  521  (1977). 
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°f f icials . He  argued  that  free  speech,  a free  press,  and 
free  assembly  all  could  --  and  had  --  served  as  important 
checks  on  government,  particularly  during  the  Vietnam  War 
and  the  Watergate  scandal.152 

Blasi  found  support  for  the  checking  value  theory  of 
the  First  Amendment  in  pre-  and  post -Revolution  writers.  The 
checking  value,  Blasi  wrote,  was  what  the  Framers  and  the 
writers  who  influenced  them  had  in  mind  when  they  spoke  of 
free  speech  as  a defense  against  tyranny.153  Blasi' s 
"checking  value"  theory  also  had  historical  antecedents  in 
Meiklejohn,  who  saw  the  electorate  as  a "fourth  branch"  of 
government  whose  rights  could  not  be  abridged  by  the  three 
branches  established  by  the  Constitution. 

It  becomes  clear,  after  studying  the  post-World  War  I 
First  Amendment  theories  and  cases,  that  there  are  common 
threads  running  through  them.  The  two  major  threads  appear 
to  be  the  protection  of  individual  autonomy  to  speak  as  one 
wishes  and  the  protection  of  speech  that  contributes  to 
self-government.  Other  threads  running  through  the  cases  and 
theories  include  protecting  the  public's  "right  to  know"  and 
ensuring  that  the  public,  as  part  of  its  self-governing 
function,  can  check  abuses  of  government  power. 

Another  common  thread  running  through  the  cases 
discussed  so  far  is  that  they  all  dealt,  one  way  or  another, 

152 Id.  at  527. 

153 Id.  at  529-538. 


144 


with  the  right  to  disseminate  information.  But  does  the 
right  to  disseminate  imply  a right  to  gather  information? 

And  does  the  press,  with  its  ability  to  disseminate 
information  to  more  people  than  individuals,  deserve  or  need 
special  rights  to  gather  information? 

Special  Protections  for  the  Press 
There  was  nothing  in  Bridges,  Pennekamp,  or  Sullivan  to 
indicate  that  the  Court's  new  affection  for  the  First 
Amendment  in  the  wake  of  Carolene  Products  extended  only  to 
the  news  media.  In  fact,  there  was  evidence  to  the  contrary. 
In  1962,  for  example,  in  Wood  v.  Georgia , 154  the  Supreme 
Court  ruled  that  a sheriff  could  not  be  held  in  contempt  for 
criticizing  a court  for  reasons  similar  to  those  held  to 
favor  newspaper  publishers  and  editors  in  Bridges  and 
Pennekamp.  And  it  should  be  noted  that  one  of  the  defendants 
in  Bridges  was  a labor  leader,  not  a journalist.  In  a case 
decided  the  same  year  as  Sullivan,  the  Supreme  Court 
determined  in  Garrison  v.  Louisiana155  that  a prosecutor  in 
New  Orleans  who  criticized  state  court  judges  could  not  be 
found  guilty  of  criminal  libel  without  proof  of  actual 
malice . 

Some  commentators  have  suggested  that  Gertz 
articulated  a right  of  the  media  in  libel  cases  that  did  not 
apply  to  other  writers  or  speakers,  based  on  Justice  Lewis 

154  3 7 0 U.S.  275  (1962)  . 

155  3 7 9 U.S.  64  (1964)  . 
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Powell's  frequent  use  of  the  terms  "publisher  or 
broadcaster,  " "press"  and  "media"  throughout  the  majority- 
opinion.  But  there  seems  to  be  some  agreement  that  the 
wording  was  inadvertent , and  nothing  has  come  of  the  Court ' s 
failure  to  say  its  opinion  affected  the  rights  of  "speech 
and  press"  instead  of  only  "press."156 

Still,  Thomas  Emerson  has  suggested  that  the  press,  at 
least  at  the  close  of  the  1960s,  had  reason  to  believe  its 
position  under  the  First  Amendment  was  secure.157  Although 
the  Court  had  not  limited  any  of  its  rulings  to  apply  just 
to  the  news  media,  the  Court  under  Chief  Justice  Earl 
Warren,  who  served  from  1953  to  1969,  seemed  to  have  a 
"general  friendly  attitude"  toward  the  press.158  But  Emerson 
noted  that  a number  of  important  press  cases  remained  to  be 
heard  when  Chief  Justice  Warren  left  the  Court,  and  many  of 
the  cases  that  had  been  decided  had  "loopholes"  in  them.159 

Still,  the  "general  friendly  attitude"  of  the  Court 
toward  the  press,  favorable  rulings  such  as  New  York  Times 
v.  Sullivan,  and  increased  concern  about  encroachments  on 

156See,  e.g.,  Melville  Nimmer,  Introduction  --  Is 
Freedom  of  the  Press  a Redundancy:  What  Does  it  Add  to 
Freedom  of  Speech?  26  Hastings  L.  J.  639  (1975);  Anthony 
Lewis,  A Preferred  Position  for  Journalism?  7 Hofstra  L.  Rev. 
595  (1979)  . 

157Thomas  I.  Emerson,  Freedom  of  the  Press  Under  the 
Burger  Court,  in  The  Burger  Court:  The  Counter-Revolution  That 
Wasn't  1 (Vincent  Blasi  ed. , 1983). 

158  Id. 


159Id. 
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press  rights  led  the  press  to  take  a number  of  cases  to  the 
Supreme  Court  seeking  special  protection  or  special  rights. 
But  the  Court,  as  it  always  had,  balked  at  giving  the  news 
media  rights  not  available  to  all  persons . 

The  Business  Cases 

Many  of  the  earliest  attempts  by  the  media  to  gain 
special  rights  long  predated  both  Chief  Justice  Warren  and 
his  successor,  Chief  Justice  Warren  Burger.  The  early  cases 
mostly  involved  business  practices  of  the  press. 

In  the  business-practice  cases,  the  Court  quickly 
adopted  a stance  it  would  maintain  throughout  the  century. 

As  historian  Margaret  Blanchard  put  it,  "In  determining 
which  requests  for  First  Amendment  press  protection  to 
grant,  the  Court  seems  always  to  have  asked  itself:  What  can 
the  public  do  in  a like  situation?"160 

The  Court  was  not  necessarily  hostile  to  special 
privileges  for  the  news  media  if  those  privileges  were 
created  by  statute.  Rather,  the  Court  determined  that  if 
Congress  or  a state  legislature  created  a statutory  press 
privilege,  the  media  had  little  room  to  complain  about  any 
alleged  burdens  the  privilege  required. 

In  1913,  for  example,  the  Court  upheld  a postal 
regulation  requiring  periodicals  entered  as  second-class 
mail  to  report  to  the  postal  service  twice  yearly  the  names 

160Margaret  A.  Blanchard,  The  Institutional  Press  and 
Its  First  Amendment  Privileges,  1978  Sup.  Ct.  Rev.  225,  228 
(1978) . 
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of  editors,  managing  editors,  publishers  and  owners  and  to 
publish  the  names.161  Congress  also  required  that  daily- 
newspapers  report  on  the  average  number  of  copies  sold  each 
day  during  the  previous  six  months  and  that  all  publications 
mark  their  advertisements  as  such.162 

The  Court  said  that  the  regulations  were  in  Congress's 
power  and  were  the  price  the  periodicals  had  to  pay  in 
return  for  the  privilege  of  mail  rates  much  lower  than  those 
available  to  the  general  public.163  The  Court  also  found  that 
the  statute  conformed  to  the  purpose  of  allowing  newspapers 
and  other  periodicals  the  privilege  of  mailing  at  lower 
rates,  namely  to  secure  to  the  public  "the  dissemination  of 
knowledge  of  current  events."164  Forcing  publishers  to 
disclose  the  names  of  key  personnel  and  owners  and  to  mark 
advertising  as  such  aided  that  purpose,  the  Court  said,  by 
allowing  the  public  to  judge  whether  what  was  published  was 
"what  it  purported  to  be  or  was  in  substance  a paid 
advertisement . 1,165 

But  when  the  Court  was  confronted  by  press  claims  for 
special  privileges  under  the  First  Amendment,  the  press 

161Lewis  Publishing  Co.  v.  Morgan,  229  U.S.  289,  296 
(1913)  (citing  31  Stat . 539,  553,  554,  § 2.). 

162  Id. 

163 Id.  at  302-304. 

164 Id.  at  315-316. 

165 Jd.  at  316. 
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lost.  The  Court  determined  that  laws  generally  applicable  to 
all  businesses  were  applicable  to  newspapers  and  wire 
services  despite  the  First  Amendment  press  clause.  At  the 
same  time,  the  Court  determined  that  laws  not  applicable  to 
all  businesses  but  specially  directed  at  the  media  were 
unconstitutional . 

Therefore,  the  Court  determined  that  businesses  engaged 
in  disseminating  news  and  information  were  not  immune  from 
generally  applicable  laws  against  unfair  competitive 
practices, 166  unfair  labor  practices,167  and  violations  of 
antitrust  laws.168  But  the  Court  also  determined  in  1925  that 
a group  of  newspapers  in  Kansas  City  could  not  be  punished 
for  publishing  income-tax  return  information  that  was 
available  to  the  general  public  for  inspection.169  In  1936, 
the  Court  held  that  a tax  imposed  on  newspapers  of  more  than 
20,000  weekly  circulation  in  Louisiana  was 
unconstitutional.170  The  court  determined  that  the  tax, 
amounting  to  2 percent  of  the  gross  receipts  of  each 
newspaper,  was  designed  to  penalize  publishers  and  curtail 


166Internat ' 1 News  Service  v.  Associated  Press,  248  U.S. 
215  (1918)  . 

167Associated  Press  v.  Labor  Bd.,  301  U.S.  103  (1937). 
168Associated  Press  v.  United  States,  326  U.S.  1 (1945)  . 
169United  States  v.  Dickey,  268  U.S.  378  (1925). 
170Grosjean  v.  American  Press  Co.,  297  U.S.  233  (1936). 
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the  circulation  of  a small  group  of  newspapers.171  The  Court 
said  the  tax  appeared  to  be  designed  to  limit  the 
distribution  of  information  to  the  public,  which  was 
entitled  to  the  information  under  the  First  Amendment.172 

In  more  recent  cases  involving  business  activities,  the 
Court  generally  has  continued  to  find  that  taxes  that  single 
out  the  news  media  for  special  treatment  or  exempt  certain 
publications  from  paying  taxes  applicable  to  others  are 
unconstitutional.173  However,  the  Court  in  1991  determined 
that  an  Arkansas  gross  receipts  tax  on  cable  and  satellite 
television  services  but  not  other  media  was  not 
unconstitutional  because  the  tax  was  not  designed  to  censor 
the  cable  and  satellite  operators.174 
The  Media  and  the  "Right  to  Know" 

By  the  end  of  World  War  II,  the  media's  status  as 
businesses  was  unquestioned.  Newspapers  and  magazines  were 
now  competing  with  radio  for  audience  attention  and 

171  Id.  at  251. 

112 Id.  at  250. 

173  n • 

See,  e.g.,  Minneapolis  Star  & Tribune  Co.  v. 

Minnesota  Commissioner  of  Revenue,  460  U.S.  575  (1983)  (use 
tax  on  paper  and  ink  used  in  producing  periodicals 
unconstitutional);  Arkansas  Writers'  Project  Inc  v 
Ragland,  481  U.S.  221  (1987)  (tax  on  general - interest ’ 
publications  that  exempts  newspapers  and  other  journals  is 
discriminatory  and  unconstitutional) ; Texas  Monthly  Inc.  v. 
Bullock,  489  U.S.  1 (1989)  (tax  exemption  for  religious 
publications  violates  Establishment  Clause  because  of  lack 
of  secular  purpose) . 

174Leathers  v.  Medlock,  499  U.S.  439  (1991)  . 
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advertising  revenue , and.  the  popularization  of  television  as 
a mass  medium  was  just  around  the  corner.  But  did  the  "big- 
business"  aspect  of  the  news  media  endanger  its  First 
Amendment  rights? 

Although  that  apparently  was  not  the  question  that  Time 
magazine  owner  Henry  Luce  wanted  to  ask  when  he  appointed  a 
commission  in  1944  to  study  whether  the  First  Amendment  was 
in  danger,  that  was  the  question  the  commission  answered. 
According  to  sociologist/historian  Michael  Schudson, 
journalists  had  begun  complaining  as  early  as  the  1930s 
about  government  "management"  of  the  news,  although  they 
grudgingly  accepted  it.  In  fact,  Schudson  wrote.  Luce  had 
wanted  the  Commission  on  Freedom  of  the  Press  to  focus  on 
whether  government  publicity  efforts  so  overwhelmed  the 
press  that  it  was  no  longer  truly  free.  However,  the 
commission  did  not  take  up  the  issue.175 

Instead,  the  Commission  on  Freedom  of  the  Press,  which 
issued  its  report  after  two  years  of  study  in  1947, 
concluded  that  certain  press  practices  were  endangering 
public  support  for  the  First  Amendment.176 

The  commission  concluded  that  the  American  press,  while 
worthy  of  much  praise,  was  also  guilty  of  taking  its 
responsibilities  to  the  public  for  granted.  The  commission, 

175Michael  Schudson,  Discovering  the  News  166-167  (1978). 

176Margaret  A.  Blanchard,  The  Hutchins  Commission,  The 
Press  and  the  Responsibility  Concept,  49  Journalism  Monographs 
1,  3 (May  1977) . 
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echoing  Alexander  Hamilton  in  The  Federalist  Papers , 177  said 
support  for  press  freedom  was  tied  to  public  opinion.  It 
criticized  newspapers  and  other  media  for  giving  short 
shrift  to  public  affairs  reporting  in  the  drive  to  be  all 
things  to  all  people  and  thus  gain  more  readers  or 
listeners.  The  commission  also  criticized  the  press  for 
being  obsessed  with  "scoops  and  sensations"  instead  of 
giving  events  context  and  depth.178 

The  press  should  look  upon  itself  as  an  entity- 
performing  a "public  service  of  a professional  kind, " the 
commission  said.179  The  commission  suggested  that  the  press 
adopt  five  general  goals,  including  providing  a "truthful, 
comprehensive,  and  intelligent  account  of  the  day's  events 
in  a context  which  gives  them  meaning;"  providing  "a 
representative  picture  of  the  constituent  groups  in 
society:"  and  serving  as  "a  forum  for  the  exchange  of 
comment  and  criticism. 1,180 

In  a book-length  report  written  by  a commission  member, 
William  Ernest  Hocking,  and  printed  under  the  commission's 
auspices,  Hocking  expanded  upon  the  commission's  view  of  the 
press  and  its  ideal  of  what  the  press  should  be.  It  was  not 

177The  Federalist  No.  84,  at  476-477  (Alexander  Hamilton) 
(Isaac  Kramnick  ed.,  1987). 

178Commission  on  Freedom  of  the  Press,  A Free  and  Responsible  Press 
54-57  (1947) . 

119 Id.  at  92. 

180Id . at  20-28. 
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possible  or  legally  required  that  every  person  should  own  a 
press  or  be  an  editor,  Hocking  wrote.  Likewise,  it  was  not 
the  unquestioned  right  of  every  press  owner  or  editor  to 
decide  what  views  should  be  presented  to  the  public. 
Ownership  of  a media  organization  did  not  entitle  the  owner 
to  be  deaf  to  ideas  that  the  public  needed  to  hear.  Hocking 
wrote . 181 

Hocking  said  that  freedom  of  the  press  also  meant  a 
freedom  to  be  wrong  and  even  irresponsible.  But  he  also 
warned  that  there  were  limits  to  how  much  irresponsibility 
could  be  tolerated.  He  suggested  that  while  the  freedom  to 
speak  traditionally  had  included  the  freedom  not  to  speak, 
he  questioned  whether  the  latter  freedom  was  still 
possible.182  The  growth  of  the  press,  its  increasingly 
concentrated  ownership,  and  the  public  need  for  news  in  an 
ever  more  complex  world  required  that  the  press  consider 
itself  involved  in  a public  service.  The  public  need  for 
news  and  commentary  had  risen  to  the  point  where  it  was  now 
a duty  of  the  consumer  to  get  information.  That  duty  created 
a right.  Hocking  wrote,  to  the  point  that  it  was  now 
"legitimate  to  speak  of  the  moral  right  of  men  to  the  news 
they  can  use."  It  was  not  clear,  Hocking  said,  whether 
merely  protecting  the  issuer  of  news  was  sufficient  or 


181William  Ernest  Hocking,  Freedom  of  the  Press  219-220  (1947)  . 
182 


Id.  at  222-224. 
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whether  the  general  policy  of  laissez  faire  as  to  press 
content  should  be  re-examined.183 

Hocking  and  the  commission  determined,  as  the 
commission  had  in  its  main  report,  that  improvements  in 
press  performance  of  its  social  responsibilities  were  mostly 
up  to  the  press  to  implement.  In  an  appendix  to  Hocking' s 
book,  the  commission  suggested  that  the  press  take  on  the 
community's  objectives  for  a free  press  as  its  own 
objectives,  whatever  those  objectives  might  be.  However,  the 
commission  added  that  there  was  room  for  governmental  action 
in  improving  press  performance,  including  affirmative 
actions  to  improve  distribution  of  news  and  enhance  the 
conditions  of  public  debate.  The  commission  also  suggested 
that  the  government  could  enter  the  field  of  news  supplier 
as  a supplement  to  the  privately  owned  media.184 

Although  the  press  mostly  was  hostile  to  the 
commission's  main  report,185  the  idea  that  newspapers  and 
radio  and  television  stations  were  performing  a public 
service  was  by  no  means  new.  As  was  discussed  in  Chapter  2, 
newspapers  had  been  arguing  that  they  were  performing  in  the 
public  interest  since  the  early  1800s  to  battle  libel  suits 
by  public  figures.186  In  effect,  the  media  had  argued  for 

183 Id.  at  224-225. 

184 Id.  at  226-227. 

185Blanchard,  supra  note  176,  at  31. 

186See,  e.g.,  Timothy  W.  Gleason,  The  Watchdog  Concept  (1990) 
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years  that  they  were  performing  a public  service  by  acting 
as  "watchdogs"  over  the  government  to  guard  against  abuses 
of  government  officials. 

In  a way,  the  commission  report  was  a backhanded 
compliment  to  the  media.  The  report  suggested  that  the 
public  had  not  only  a desire  to  know  what  was  going  on  in 
the  world  but  a duty  to  know,  and  that  citizens  could 
perform  their  duty  largely  through  what  they  learned  from 
the  media.  But  did  the  duty  to  know  create  a right  to  know? 

Alexander  Meiklejohn,  as  noted  earlier,187  implied  as 
much  when  he  tied  self-government  to  free  speech.  Meiklejohn 
had  argued  that  voters  needed  to  be  "made  wise,"  which  meant 
they  needed  to  be  exposed  to  all  information  relevant  to  an 
issue  of  public  debate.  Meiklejohn  did  not  say  in  explicit 
terms,  however,  that  the  news  media  were  or  should  be  the 
major  providers  of  that  information. 

Meiklejohn' s contention  that  information  about  public 
affairs  was  vital  to  a self-governing  people  and  the 
Commission  on  Freedom  of  the  Press's  charge  to  the  news 
media  to  take  their  responsibilities  to  inform  the  public 
more  seriously  merged  in  the  rise  of  the  "right  to  know" 
theory.  Kent  Cooper,  who  is  credited  with  coining  the  phrase 
"the  right  to  know"  in  a 1945  speech,188  later  went  so  far  as 
to  suggest  that  if  the  First  Amendment  was  being  written  in 

187See  text  accompanying  supra  notes  75-81. 

1880'  Brien,  supra  note  13  7,  at  3. 
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the  1950s,  it  would  read:  "Congress  shall  make  no  law 
abridging  the  Right  to  Know  through  the  oral  or  printed  word 
or  any  other  means  of  communicating  ideas  or 
intelligence.  "189 

Cooper  argued  that  freedom  of  the  press  should  be 
viewed  as  a right  of  the  people  and  not  a right  of  newspaper 
publishers  or  broadcast  station  owners  to  increase  profits. 
However,  he  devoted  most  of  his  book  to  a call  for  the 
government  to  be  more  forthcoming  and  honest  in  its  dealings 
with  the  media.  Cooper  tied  the  right  of  the  press  to  gather 
and  disseminate  information  to  the  "public  right"  of  the 
people  to  know  what  their  government  was  doing.190 

Cooper's  work  reflected  more  the  question  that  Henry 
Luce  wanted  the  Commission  on  Freedom  of  the  Press  to 
explore  rather  than  the  questions  it  actually  did  explore. 

As  noted  earlier,  Michael  Schudson  has  argued  that  as  early 
as  the  1930s  journalists  began  to  express  uneasiness  about 
government  "management"  of  the  news.191  Cooper's  comments 
reflected  journalists'  concerns  that  government  news 
management  was  growing  and  was  becoming  more  deceptive. 

Schudson  suggests  that  government  attempts  to  manage 
the  news  that  got  to  the  public  was  a by-product  of  what  he 
calls  the  "national  security  state."  Because  of  the  threat 

189Kent  Cooper,  The  Right  to  Know  16  (1956) 

190Jd.  at  17. 

191See  text  accompanying  supra  note  175. 
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of  nuclear  war  after  World  War  II,  according  to  Schudson, 
the  management  of  information  became  more  centralized  in  the 
executive  branch.  Agencies  that  dealt  most  directly  with 
foreign  policy  were  those  that  were  furthest  removed  from 
public  and  press  scrutiny.  Schudson  writes  that  the  press 
was  largely  sympathetic  to  Cold  War  ideology  until  the 
government  began  to  lie  to  the  press  and  the  public  and  to 
openly  admit  that  it  lied.  Schudson  says  the  press 
uneasiness  rose  when  the  Kennedy  administration  lied  to  the 
public  about  its  part  in  the  Bay  of  Pigs  invasion  of  Cuba. 
The  uneasiness  reached  the  point  of  outrage  when  Pentagon 
spokesman  Arthur  Sylvester  told  a group  of  journalists  in 
1962  that  the  government  had  an  "inherent  right"  to  lie  to 
the  press  and  public  to  save  itself  from  nuclear  disaster.192 

In  part,  however,  Schudson  says  that  the  press  had 
itself  to  blame  for  news  management  because  of  its  devotion 
to  objectivity.  Schudson  never  defines  objectivity  with  any 
specificity.  Another  author,  David  Mindich,  has  written  that 
objectivity  as  a defining  trait  of  American  journalism  has 
five  components:  detachment;  nonpartisanship;  use  of  the 
inverted  pyramid  style  of  writing,  in  which  the  most 
important  facts  are  given  first  in  a story;  a reliance  on 
facts  instead  of  opinion;  and  balance.193 


192Id.  at  169-172. 

193David  T.Z.  Mindich,  Just  the  Facts  8 (1998)  . 
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By  the  post-World  War  II  era,  according  to  Schudson, 
journalists  had  come  to  believe  that  objectivity  could  best 
be  obtained  by  relying  heavily  on  public  officials  for  news. 
Journalists  believed  that  the  best  way  to  get  "the  facts" 
and  avoid  the  appearance  of  unfairness  --  partisanship  or 
lack  of  balance  --  was  to  rely  on  public  officials  who,  the 
press  believed,  were  motivated  by  public  interest  and  not 
partisanship.  The  McCarthy  Era  controversy  in  the  late  1940s 
and  early  '50s  over  alleged  communists  in  government  and  the 
rise  of  the  "national  security  state,"  however,  led  some 
journalists  to  question  their  faith  in  objectivity.  Schudson 
notes  that  there  was  good  interpretative  reporting  on  Sen. 
Eugene  McCarthy  and  his  efforts  to  ferret  out  alleged 
communists  in  government  agencies,  the  military,  and  the 
arts.  But  the  interpretive  reporting,  through  which 
journalists  tried  to  independently  determine  if  McCarthy's 
charges  were  true,  was  largely  drowned  out  by  "objective" 
reports  that  focused  on  McCarthy's  charges.  Reporters  often 
were  frustrated  that  the  rules  of  objectivity,  as  they  and 
their  employers  had  defined  them,  dictated  that  news  be 
defined  as  the  statements  of  public  officials,  but  they 
generally  could  do  little  about  it.194 

Schudson  suggests  that  the  press  outrage  over 
government  secrets  and  lies  may  have  been  hypocritical 
because  the  press  often  had  cooperated  with  the  government 

194Schudson,  supra  note  175,  at  167-168. 
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m keeping  secrets.  For  example,  the  New  York  Times  held  a 
story  on  the  Bay  of  Pigs  invasion  until  after  the  invasion 
had  been  carried  out,  at  the  request  of  President  Kennedy. 
But  cooperating  was  one  thing,  Schudson  says;  being  lied  to 
was  another.195 

According  to  Schudson,  it  was  the  Vietnam  War  that 
drained  the  reservoir  of  trust  between  the  government  and 
the  press."  Reporters  in  Vietnam  who  were  able  to  see  how 
the  war  was  being  conducted  found  that  what  President  Lyndon 
Johnson  and  military  officials  were  saying  about  the  war  did 
not  match  the  reality.  Tense  relations  between  reporters  and 
the  military  in  Vietnam  became  openly  hostile,  Schudson 
writes.  As  never  before,  he  adds,  the  press  began  to  report 
about  its  own  problems  with  gathering  the  news  from  a 
government  whose  relations  with  the  press  were  becoming 
increasingly  adversarial.196 

Schudson  argues  that  the  press's  growing  adversarial 
relationship  with  the  government  in  the  late  1960s  was  a 
symptom  of  a wider  social  phenomenon:  the  rise  of  a 
critical  culture."  As  Cold  War  tensions  lessened,  Schudson 
writes,  young  people  and  college  professors  began  to 
question  previous  assumptions  about  government  and  the 
nature  of  society.  The  antiwar  movement,  the  civil  rights 
movement,  the  women's  movement,  and  the  assassinations  of 

19SId.  at  172. 
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John  F.  Kennedy,  Martin  Luther  King  Jr.,  and  Robert  F. 
Kennedy  in  the  1960s  made  criticism  "not  only  possible  but 
vital,"  Schudson  writes.197  Both  young  journalists  and  their 
sources  became  more  critical  of  government  and  less  willing 
to  accept  the  status  quo,  according  to  Schudson.  Young 
journalists  were  often  sent  to  cover  the  antiwar  and  civil 
rights  movements  and  were  either  already  more  sympathetic  to 
the  causes  behind  those  movements  or  became  so.198 

After  his  election  as  president  in  1968,  Richard  Nixon 
became  something  of  a lightning  rod  for  growing  press 
dissatisfaction  with  its  relationship  with  government.  Nixon 
was  acutely  aware  of  the  power  of  the  press.  As  the 
conservative  U.S.  News  & World  Report  noted  in  1968,  Nixon 
blamed  adverse  press  coverage  for  his  defeat  in  the  1962 
gubernatorial  election  in  California.  The  article  noted  that 
Nixon  attributed  the  media  hostility  to  his  campaign  to 
expose  Alger  Hiss  as  a Communist  in  the  late  1940s,  when 
Nixon  was  in  Congress.  The  article  suggested  that  the  press 
hostility  to  Nixon  was  a result  of  journalists  for  the 
eiits  media  being  out  of  touch  with  the  mass  of  "Middle 
Americans"  whom  Nixon  said  he  represented.  The  magazine  also 
said  that  despite  the  fears  of  the  "liberal"  media  that 
Nixon  would  shut  them  out,  the  president-elect  had  promised 


191  Id.  at  177. 
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an  "open  Administration"  and  unprecedented  access  to  Cabinet 
officials  and  others  in  the  government.199 

But  by  the  end  of  the  first  year  of  Nixon's  first  term 
in  office  it  was  clear  that  hostility  between  the  press  and 
the  president  was  growing.  In  a Nov.  13,  1969,  speech  in  Des 
Moines,  Iowa,  Vice  President  Spiro  Agnew  accused  the 
networks  of  distorting  the  news.  He  blamed  the  networks  for 
encouraging  student  protesters,  suggesting  that  the 
demonstrators  would  not  exist  without  the  cameras. 

Agnew  also  lashed  out  at  the  networks'  practice  of 
instantly  analyzing  each  presidential  address,  often 
negatively.  In  words  reminiscent  of  the  U.S.  News  article, 
he  said  the  commentators  and  producers  mostly  lived  in 
Washington  and  New  York  and  thus  were  not  representative  of 
the  majority  of  Americans.  Agnew  added,  rather  ominously, 
that  "perhaps  it  is  time  that  the  networks  were  made  more 
responsive  to  the  people  they  serve."  He  quickly  added, 
however,  that  he  was  not  advocating  censorship.  200  A few  days 
later,  the  New  York  Times  reported  that  an  aide  to  Nixon 
said  that  the  Agnew  speech  reflected  Nixon's  views  on  the 
subject  of  biased  news  stories.201 

199Will  the  Press  Be  Out  to  "Get"  Nixon?  U.S.  News  & World 
Report,  Dec.  2,  1968,  at  39-40. 

Transcript  of  Address  by  Agnew  Criticizing  Television 
on  Its  Coverage  of  the  News,  N.Y.  Times,  Nov.  14,  1969,  at 


Nixon  Aide  Says  Agnew  Stand  Reflects  White  House  TV 
View,  N.Y.  Times,  Nov.  16,  1969,  at  1. 
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A week  after  his  Des  Moines  speech,  Agnew  went  on  the 
attack  again,  this  time  including  the  New  York  Times  and 
Washington  Post.  Agnew,  in  a speech  in  Alabama,  accused  the 
newspapers  of  unfair  reporting  and  said  they  had  grown  "fat 
and  irresponsible"  because  of  a lack  of  competition  from 
newspapers  that  had  died  in  the  1950s  and  1960s.  He  also 
attacked  the  news  judgment  of  the  papers,  particularly  the 
Times,  for  allegedly  ignoring  news  favorable  to  the 
administration.  He  decried  the  rising  monopoly  situations 
with  one-newspaper  cities  and  especially  cited  the 
Washington  Post  Co.,  which  owned  not  only  the  Post  but  also 
Newsweek,  WTOP-TV  and  WTOP  radio  in  Washington.  He  said  he 
was  not  suggesting  that  the  company  should  be  broken  up  but 
was  only  saying  that  the  public  needed  to  be  aware  that 
these  four  powerful  voices  harken  to  the  same  master.  1,202 
The  rise  of  the  critical  culture,  the  press's 
increasingly  open  adversarial  relationship  with  government, 
and  the  veiled  threats  of  the  Nixon  administration  toward 
the  media  all  arguably  were  factors  in  the  stream  of  news- 
gathering  claims  that  the  media  took  to  the  courts  in  the 
1970s.  Disagreements  about  access  to  documents  and  places 
that  once  might  have  been  settled  amicably  became  grounds 
for  court  tests  of  the  First  Amendment's  limits. 


202Christopher  Lydon,  Agnew  Attacks  Press  as  Unfair ; 
Names  2 Papers , N.Y.  Times,  Nov.  21,  1969,  at  1.  See  also 
Transcript  of  Address  by  Agnew  Extending  Criticism  of  News 
Coverage  to  Press,  N.Y.  Times,  Nov.  21,  1969,  at  22. 
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The  stage  was  thus  set  for  battles  in  the  U.S.  Supreme 
Court  over  whether  the  press,  which  was  both  powerful  and 
increasingly  suspicious  of  the  government,  was  entitled  to 
special  privileges  under  the  First  Amendment.  The  Supreme 
Court  already  had  determined,  most  notably  in  New  York  Times 
v.  Sullivan,  203  that  there  was  a strong  national  commitment 
to  "uninhibited,  robust,  and  wide  open"  debate  about  matters 
of  public  concern.  But  did  that  commitment  to  uninhibited 
debate  mean  that  the  press  had  a special  role  in 
facilitating  the  debate  that  required  it  to  have  special 
privileges? 

News  Gathering,  Access  and  the  Supreme  Court 

The  Supreme  Court  set  the  tone  for  its  later  decisions 
on  news-gathering  rights  as  early  as  1938.  In  striking  down 
an  ordinance  that  required  those  planning  to  distribute 
leaflets  or  pamphlets  to  get  a permit  from  the  city,  the 
Supreme  Court  in  Lovell  v.  Griffin 204  said  the  Georgia 
ordinance  amounted  to  a licensing  or  censorship  scheme  that 
was  clearly  unconstitutional.  The  Court's  unanimous  opinion 
went  on  to  add: 

The  liberty  of  the  press  is  not  confined  to 
newspapers  and  periodicals.  It  necessarily 
embraces  pamphlets  and  leaflets.  These  indeed  have 
been  historic  weapons  in  the  defense  of  liberty, 
as  the  pamphlets  of  Thomas  Paine  and  others  in  our 
own  history  abundantly  attest.  The  press  in  its 
historic  connotation  comprehends  every  sort  of 

203  3 7 6 U.S.  254  (1964)  . 

204 


303  U.S.  444  (1938) . 
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publication  which  affords  a vehicle  of  information 
and  opinion.205 

The  Court  consistently  has  treated  the  news  media  as  if 
they  were  individual  pamphleteers.  Therefore,  it  follows 
that  if  the  public  is  not  allowed  to  go  someplace,  have 
access  to  certain  information,  or  have  the  right  to  resist 
forced  disclosure  of  information  to  a court  or  other 
governmental  body,  neither  is  the  press.  The  converse  is 
perhaps  more  important  to  the  issue  of  a constitutionally 
crafted  journalist's  privilege,  because  it  helps  explain  the 
court's  reluctance:  If  the  media  have  special  access  rights 
to  places  and  information  or  a privilege  not  to  reveal 
information  when  faced  with  a properly  issued  subpoena,  then 
everyone  does . 

The  Court  has  noted  that  special  privileges  for  the 
media  exist,  but  it  generally  has  declined  to  raise  those 
privileges  to  constitutional  status.  For  example,  in  Zemel 
v.  Rusk 206  in  1965,  the  Court  upheld  the  State  Department's 
policy  banning  travel  from  the  United  States  to  Cuba.  The 
Court  noted  that  the  State  Department  was  willing  to  make 


205Id.  at  452.  See  also  Mills  v.  Alabama,  384  U.S.  214, 
219  (1966)  (Constitution  specifically  selected  the  press, 
which  includes  leaflets  and  circulars  as  well  as  newspapers, 
books,  and  magazines,  to  play  an  important  role  in  public 
affairs) . In  Mills,  the  Supreme  Court  struck  down  a 
newspaper . editor' s conviction  under  Alabama  law  for  running 
an  editorial  on  election  day  advocating  that  voters  reject 
the  Birmingham  mayor's  plan  for  reorganizing  city 
government . 

206 


381  U.S.  1 (1965)  . 
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exceptions  for  those  whose  travel  to  Cuba  "may  be  regarded 
as  being  in  the  best  interests  of  the  United  States,  such  as 
newsmen  or  businessmen.  1,207  However,  the  Court  said  that  the 
to  gather  information  was  not  a First  Amendment  issue. 
"The  right  to  speak  and  publish  does  not  carry  with  it  the 
unrestrained  right  to  gather  information."208 

In  another  1965  case,  the  Supreme  Court  determined  that 
the  televising  of  a criminal  trial  amounted  to  a denial  of 
due  process  to  the  defendant.  In  Estes  v.  Texas,  209  the  Court 
noted  that  the  accused  was  guaranteed  a public  trial,  but 
went  on  to  say  that  banning  television  and  radio  equipment 
from  the  courtroom  did  not  violate  that  Sixth  Amendment 
right  or  the  media's  First  Amendment  right  to  attend  the 
trial.210  Television  reporters  were  still  free  to  attend,  the 
Court  said,  but  could  not  take  their  cameras  and  microphones 
with  them.  The  Court  said  it  found  the  presence  of  cameras 
in  the  courtroom  prejudicial  per  se  to  the  defendant  despite 
the  lack  of  any  proof  of  actual  prejudice.212 


207 Id.  at  3. 

208Id.  at  17. 

209381  U.S.  532  (1965)  . 
210 Jd.  at  538-539. 

211Jd.  at  540. 

212 


Id.  at  542-543. 
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In  Branzburg  v.  Hayes213  in  1972,  which  will  be 
discussed  in  greater  detail  in  the  next  chapter,  the  Supreme 
Court's  majority  opinion  made  it  clear  that  journalists  had 
no  more  rights  than  individuals.  In  dismissing  the  idea  that 
the  First  Amendment  mandated  a privilege  allowing 
journalists  to  keep  source  identities  from  grand  jurors 
investigating  crimes,  Justice  Byron  White's  majority  opinion 
said  that  such  a privilege  would  embroil  the  nation's  courts 
in  determining  who  qualified  as  a "journalist."  Justice 
White  wrote  that  the  Supreme  Court  traditionally  had  found 
the  press  clause  to  embody  a personal  right  that  applied  to 
the  "lonely  pamphleteer"  as  well  as  the  metropolitan 
newspaper  publisher.  Almost  any  author  could  claim  that  he 
or  she  performed  the  informative  function  that  reporters 
performed,  White  added.214 

In  1974,  the  Supreme  Court  ruled  against  the  media  in 
two  cases  in  which  journalists  sought  access  to  prisons.  In 
Pell  v.  Procunier,215  the  Court  upheld  California  prison 
regulations  that  barred  members  of  the  media  from 
interviewing  individual  inmates  of  the  media's  choosing.  The 
Court  noted  that  prior  to  the  adoption  of  the  new  policy, 
journalists,  but  not  the  public,  had  virtually  unlimited 
access  to  interview  any  inmate  they  chose.  Therefore,  the 

213408  U.S.  665  (1972)  . 

214 Id.  at  704-705. 

215 


417  U.S.  817  (1974) . 
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Court  said,  the  regulation  only  eliminated  a special  press 
privilege.216  "Newsmen,"  said  the  Court,  "have  no 
constitutional  right  of  access  to  prisons  or  their  inmates 
beyond  that  afforded  the  general  public."217 

The  Court  said  journalists  were  free  to  seek  out 
sources  of  information  not  available  to  the  public  and  to 
publish  what  they  found.  But  it  was  another  thing,  the  Court 
said,  to  suggest  that  the  Constitution  imposed  upon 
government  an  "affirmative  duty  to  make  available  to 
journalists  sources  of  information  not  available  to  members 
of  the  public  generally.  1,218  Such  a proposition,  the  Court 
said,  found  no  support  in  the  Constitution  or  in  any 
decision  of  the  Court.219 

In  dissent,  Justice  William  0.  Douglas  argued  that 
denying  special  access  to  a prison  to  the  media  was 
effectively  a denial  of  the  public's  right  to  know.  Few 
people  could  be  expected,  Justice  Douglas  wrote,  to  visit 
prisons  on  their  own  to  learn  about  conditions  in  penal 
institutions.  Citizens  were  likely  instead,  "in  a society 
which  values  a free  press,  to  rely  upon  the  media  for 
information.  "22° 

216 Jd.  at  831. 

217 Id.  at  834. 

218Jd. 

219 Id.  at  834-835. 

220Jd.  at  841  (Douglas,  J.  , dissenting)  . 
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In  Saxbe  v.  Washington  Post,221  decided  the  same  day, 
the  Court  upheld  a similar  ban  on  individual  inmate 
interviews  in  federal  prisons.  Justice  Lewis  Powell's 
lengthy  dissent  took  the  5-4  majority  to  task  on  a number  of 
grounds.  While  agreeing  with  the  majority  that  journalists 
and  their  employers  did  not  have  any  First  Amendment  rights 
transcending  the  rights  enjoyed  by  the  general  public, 
Justice  Powell  said  he  could  not  agree  that  "any 
governmental  restriction  on  press  access  to  information,  so 
long  as  it  is  nondiscriminatory,  " was  constitutional.222 

Justice  Powell  was  clearly  looking  for  a position 
somewhere  between  two  extremes  --an  outright  ban  on  press 
interviews  of  individual  inmates  and  unlimited  press  access 
to  prisons.  223  As  Justice  Douglas  had  in  Pell,  Justice  Powell 
stressed  that  public  knowledge  of  information  important  to 
the  public's  political  responsibilities  often  depended  upon 
the  news  media.  For  most  persons,  Powell  wrote,  it  was 
"hopelessly  unrealistic"  to  expect  to  have  personal 
familiarity  with  newsworthy  events.  The  press,  he  said, 
acted  as  "an  agent  of  the  public  at  large."224 

Government  regulations,  Justice  Powell  wrote,  should 
not  be  "policed  in  the  name  of  a 'right  to  know'  unless  they 

221417  U.S.  843  (1974)  . 

222Id.  at  857  (Powell,  J,  dissenting)  . 

223Jd.  at  872  (Powell,  J.  dissenting)  . 

224Jd.  at  863  (Powell,  J.,  dissenting)  . 


168 


significantly  affect  the  societal  function  of  the  First 
Amendment."225  Justice  Powell  suggested  that  prison 
administrators  could  fashion  a more  flexible  policy  through 
regulations  that  would  allow  press  interviews  with 
individual  inmates  while  still  maintaining  effective  control 
over  the  prison  population.  Noting  that  prison 
administrators  were  concerned  about  how  to  identify  who 
qualified  as  a "journalist,"  Justice  Powell  noted  that  the 
Federal  Bureau  of  Prisons  already  had  an  acceptable 
definition  in  its  regulations  allowing  special  mail 
privileges  to  members  of  the  media.  The  same  definition 
could  work  in  regard  to  prisoner  interviews,  he  wrote.226 

Justice  Powell's  viewpoint,  however,  was  in  the 
minority.  Four  years  later,  when  a news  organization  again 
protested  policies  that  kept  it  from  interviewing  prisoners, 
the  Court  again  held  that  the  press  had  no  special  access  to 
jails.  In  Houchins  v.  KQED  in  1978, 227  the  Court  upheld  the 
right  of  a sheriff  to  limit  access  to  the  county  jail,  the 
scene  of  a prisoner  suicide  and  the  focus  of  media  reports 
on  allegedly  inhumane  conditions.  228  The  sheriff  allowed 
limited  public  tours  of  the  facility  but  allowed  no  still  or 


225Id.  at  872  (Powell,  J.  , dissenting). 
226Jd.  at  873-874  (Powell,  J.  , dissenting)  . 
22743  8 U.S.  1 (1978)  . 

228 Id.  at  3-5. 
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video  photography  or  tape  recording,  no  conversations  with 
inmates,  and  no  access  to  certain  parts  of  the  jail.229 

The  plurality  opinion230  reiterated  many  of  the  same 
arguments  of  the  majorities  in  Pell  and  Saxbe,  but  went 
further.  The  Court  said  that  it  was  up  to  legislative 
bodies,  not  the  Court,  to  determine  the  extent  to  which 
jails  and  prisons  should  be  open  to  the  public  and  press.231 
The  Court  also  said  that  implicit  in  KQED's  argument  that 
media  access  to  the  jail  was  essential  to  keep  the  public 
informed  about  jail  conditions  was  "the  assumption  that 
media  personnel  are  the  best  qualified  persons  for  the  task 
of  discovering  malfeasance  in  public  institutions."232  The 
plurality  based  its  judgment  on  the  notion  that  no  one  could 
compel  the  media  to  publish  whatever  information  they 
acquired,  233  but  public  officials  could  be  coerced  by  public 
opinion  to  disclose  what  they  might  prefer  to  conceal.234 


229 Id.  at  4-5. 

230Two  justices,  Thurgood  Marshall  and  Harry  Blackmun, 
did  not  take  part  in  the  decision.  Chief  Justice  Warren 
Burger,  joined  by  Justices  Byron  White  and  William 
Rehnquist,  filed  the  opinion  for  the  court.  Justice  Potter 
Stewart  filed  a concurring  opinion,  while  Justices  John  Paul 
Stevens,  William  Brennan  and  Louis  Powell  dissented.  Id  at 
3 . 


221  Id.  at  12. 

232Id.  at  13-14. 

233Miami  Herald  Publishing  Co.  v.  Tornillo,  418  U.S.  241 
(1974).  See  text  accompanying  supra  notes  112-114. 


234Id.  at  14. 
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The  media,  the  Court  said,  were  free  to  receive  mail 
from  prisoners  and  to  interview  people  who  had  contact  with 
inmates.  Also,  the  Court  said,  the  California  Board  of 
Corrections  had  the  authority  to  inspect  jails  and  was 
required  to  provide  public  reports.  Health  and  fire 
officials  also  inspected  jails,  and  the  county  Board  of 
Supervisors  responsible  for  the  jail  in  question  had  asked 
the  county  administrator  to  report  on  jail  conditions  and 
held  a public  hearing  on  the  subject.  The  media  could  obtain 
information  from  all  of  those  public  bodies,  the  Court  said, 
but  could  not  assert  a First  Amendment  right  to  inspect  the 
jail  as  they  saw  fit.235 

In  a concurring  opinion,  Justice  Potter  Stewart  agreed 
with  the  plurality  to  a point,  but  suggested  that  KQED  was 
entitled  to  some  relief.  Specifically,  Justice  Stewart 
questioned  the  idea  that  "equal  access"  to  the  jail  for  the 
press  and  public  had  to  mean  "identical"  access.  Justice 
Stewart  said  he  believed  that  equal  access  had  to  be  defined 
flexibly  to  accommodate  practical  distinctions  between  the 
media  and  the  general  public.  236  A person  touring  the  jail 
could  see  its  conditions  with  his  or  her  own  eyes,  he  wrote, 
but  in  order  for  a television  reporter  to  convey  "the  jail's 
sights  and  sounds"  to  viewers,  he  or  she  must  use  cameras 
and  sound  equipment.  Therefore,  restrictions  that  might  be 

235Xd.  at  15-16. 

236Jd.  at  16  (Stewart,  J.  , concurring)  . 
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reasonable  when  placed  on  individuals  might  not  be 
reasonable  when  applied  to  journalists,  according  to  Justice 
Stewart . 237 

In  two  other  cases  in  the  1970s,  the  Court  dealt  severe 
blows  to  any  thoughts  journalists  might  have  entertained 
that  special  privileges  were  still  available  under  the  First 
Amendment.  In  Zurcher  v.  Stanford  Daily  in  1978, 238  the  Court 
said  that  neither  Fourth  Amendment  nor  First  Amendment 
interests  prevented  police  from  executing  a search  warrant 
at  the  offices  of  a newspaper.  The  Court  spent  little  time 
in  debating  the  First  Amendment  interests  that  the  student 
newspaper  said  were  implicated  by  allowing  police  to  search 
its  files  for  unpublished  photos  of  a campus  disturbance  at 
which  police  officers  were  injured.  The  Court  determined 
that  any  First  Amendment  interests  implicated  by  searches  of 
newspaper  offices  were  adequately  protected  by  the  Fourth 
Amendment's  prohibition  on  unreasonable  searches  and 
seizures . 239 

In  1979,  the  Court  in  Herbert  v.  Lando 240  rejected  a 
broadcaster's  assertion  that  the  First  Amendment  barred  a 
libel  plaintiff  from  inquiring  into  the  "editorial  process" 
that  led  to  dissemination  of  an  allegedly  false  and 

237Jd.  at  17  (Stewart,  J.  , concurring)  . 

238  4 3 6 U.S.  547  (1978)  . 

239Jd.  at  565. 
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defamatory  story.  Barring  plaintiffs  from  inquiring  into 
what  journalists  thought  or  said  to  others  about  information 
contained  in  the  story  would  seriously  impair  a public- 
figure  plaintiff's  ability  to  prove  knowledge  of  falsity  or 
reckless  disregard  for  falsity,  either  of  which  was 
necessary  to  prove  actual  malice,  the  Court  said.  The  Court 
said  it  also  would  be  difficult  to  determine  where  the 
editorial  process  began  and  ended  and  what  it  entailed.241 

In  a 1991  case,  the  Court  in  Cohen  v.  Cowles  Media 
Co.  242  determined  that  the  First  Amendment  was  no  bar  to  a 
suit  under  the  promissory  estoppel  doctrine.  Two  newspaper 
reporters  had  promised  a source  confidentiality  but  were 
ordered  by  their  bosses  to  name  the  source  in  print.  The 
source,  Dan  Cohen,  was  then  fired  from  his  job.  243  He  sued 
the  newspapers  for  breaking  their  promises  and  was  awarded 
$700,000,  but  the  Minnesota  Supreme  Court  reversed  the 
award.  However,  the  Minnesota  court  also  questioned  whether 
Cohen  could  have  established  a claim  on  a promissory 
estoppel  theory  --  that  he  had  relied  on  a clear  promise  and 
that  an  injustice  would  occur  if  the  promise  was  not 


241  Jd.  at  170-171. 

242501  U.S.  663  (1991)  . 
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enforced244  --  but  rejected  the  idea  because  of  First 
Amendment  concerns . 245 

The  U.S.  Supreme  Court  said  the  case  was  controlled  by 
its  line  of  decisions  finding  that  the  media  were  not  immune 
from  generally  applicable  laws.  246  The  Court  also  rejected 
the  newspapers'  argument  that  allowing  Cohen  to  pursue  a 
promissory  estoppel  claim  on  remand  would  punish  the  press 
for  publishing  truthful  information  lawfully  acquired.  The 
Court  majority  said  it  was  not  clear  that  the  information  -- 
Cohen's  name  --  was  lawfully  acquired  because  the  reporters 
obtained  the  name  by  making  a promise  they  did  not  keep.247 

The  doctrine  that  the  media  enjoy  no  more  rights  than 
the  public  at  large  was  further  buttressed  in  1999.  The 
Court  found  that  allowing  members  of  the  media  to  accompany 
law  enforcement  officials  executing  a search  warrant 
violated  the  Fourth  Amendment  rights  of  residents  of  the 
homes  searched.  248  However,  the  unanimous  court  indicated  the 
opinion  would  apply  to  any  third  parties  that  police  brought 


244See  Black's  Law  Dictionary  843  (6th  ed.  1991). 

245Cohen  v.  Cowles  Media  Co.,  501  U.S.  663,  666-667 
(1991)  . 

246 Id.  at  669. 

241  Id.  at  670-671. 

248Wilson  v.  Layne,  1999  U.S.  LEXIS  3633  (1999),  decided 
together  with  Hanlon  v.  Berger,  1999  U.S.  LEXIS  3634  (1999) 
(same) . 
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into  a home  if  the  third  parties  did  not  aid  in  the 
execution  of  the  warrant.249 

Access  to  Courts 

But  as  was  stated  earlier,  the  general  rule  that  the 
press  and  the  public  enjoy  the  same  rights  under  the  First 
Amendment  has  been  a double-edged  sword  in  the  second  half 
of  the  twentieth  century.  Just  as  media  assertions  of 
special  privileges  have  failed  to  win  over  the  Court,  the 
media  have  won  when  they  could  show  that  they  were  asking 
only  to  be  treated  the  same  as  the  public.  So,  in  general, 
if  the  public  was  entitled  to  go  somewhere,  obtain 
information,  or  discuss  information  obtained  legally,  so 
were  the  media. 

In  a line  of  cases  beginning  in  1976  with  Nebraska 
Press  Association  v.  Stuart,250  the  Court  elevated  the  right 
of  both  the  public  and  the  press  to  attend  criminal  trials 
to  a constitutional  right.  In  Stuart,  the  Court  said  that  a 
trial  judge  erred  when  he  allowed  members  of  the  public  and 
press  to  attend  a pretrial  hearing  for  a multiple -murder 
suspect  but  then  ordered  those  in  the  room  not  to  report  on 
what  they  heard.  The  Court's  opinion  largely  focused  on  the 
gag  order  as  a unconstitutional  prior  restraint.251  But  Chief 
Justice  Warren  Burger,  writing  for  the  majority,  also 

249Wilson  v.  Layne,  Id.  at  *20. 

250427  U.S.  539  (1976)  . 

251 


Id.  at  568. 
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questioned  the  judge's  order  as  a practical  matter.  Noting 
that  the  slayings  took  place  in  a town  of  only  850 
inhabitants,  Chief  Justice  Burger  said  it  was  reasonable  to 
assume  that  in  a small  town,  rumors  would  swirl  about  such  a 
traumatic  event  of  public  interest.  The  rumors.  Burger 
suggested,  could  be  more  damaging  to  the  defendant's  right 
to  an  impartial  jury  and  fair  trial  than  the  media  accounts 
of  reporters  in  the  courtroom.  But  clearly,  Burger  said,  "a 
whole  community  could  not  be  restrained  from  discussing  a 
subject  intimately  affecting  life  within  it."252  In  other 
words,  if  town  gossips  could  not  be  gagged,  neither  could 
the  press . 

In  Gannett  Co.,  Inc.  v.  DePasquale , 253  the  Court 
determined  that  the  public  and  press  had  no  constitutional 
right  to  attend  a pretrial  suppression  hearing  in  a murder 
case.  The  Court  determined  that  the  Sixth  Amendment 
guarantee  of  a public  trial  was  created  for  the  benefit  of 
the  defendant,  not  the  public,  to  ensure  that  the  public 
could  decide  if  justice  was  served.  254  But  in  1980,  the  Court 
determined  that  there  was  a First  Amendment  right  for  both 
the  press  and  public  to  attend  trials.  In  Richmond 
Newspapers,  Inc.  v.  Virginia,  255  the  Court  determined  that  a 

252Id.  at  567. 

253  4 4 3 U.S.  368  (1979)  . 

254 Id.  at  380. 

255 


448  U.S.  555  (1980) . 
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Virginia  trial  judge  erred  when  he  closed  a murder  trial  at 
the  defendant's  request.  The  trial  was  the  defendant's 
fourth,  after  his  conviction  was  overturned  and  two 
subsequent  prosecutions  ended  in  mistrials.256 

Chief  Justice  Burger,  writing  for  the  Court  in  a case 
in  which  seven  of  eight  justices  who  decided  the  case  agreed 
on  the  outcome  but  no  more  than  three  agreed  on  any  one 
opinion,  257  distinguished  the  case  from  DePasquale.  That 
case.  Chief  Justice  Burger  wrote,  was  about  pretrial 
hearings,  not  trials.  258  In  Richmond  Newspapers,  the  Chief 
Justice  at  length  discussed  the  long  history  of  open  trials 
in  both  England  and  the  United  States.  259  He  admitted,  as  the 
state  of  Virginia  had  argued,  that  there  was  no  explicit 
constitutional  provision  giving  the  public  the  right  to 
attend  trials.  However,  Chief  Justice  Burger  said  that  the 
lack  of  an  explicit  constitutional  provision  did  not  end  the 
discussion . 260 


256Id.  at  559. 

257Joining  Burger  were  Justices  Byron  White  and  John 
Paul  Stevens.  Concurrences  were  written  by  Justice  William 
Brennan,  joined  by  Justice  Thurgood  Marshall,  Justice  Potter 
Stewart,  and  Justice  Harry  Blackmun.  Justice  William 
Rehnquist  dissented  on  non-First  Amendment  grounds,  and 
Justice  Lewis  Powell  took  no  part  in  the  decision.  Id.  at 
584-606.  The  concurring  opinions  of  Brennan,  Stewart  and 
Blackmun  are  not  relevant  to  this  discussion. 

258 Id.  at  564. 

259 Id.  at  564-573. 


260 Id.  at  575. 
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Chief  Justice  Burger  said  that  because  the  tradition  of 
open  trials  predated  the  First  Amendment,  the  First 
Amendment  guarantees  of  freedom  of  speech  and  of  the  press, 
"standing  alone,  prohibit  government  from  summarily  closing 
courtroom  doors  which  had  long  been  open  to  the  public 
..."261  Chief  Justice  Burger  wrote  that  it  did  not  matter 
whether  the  right  he  described  to  attend  trials  was  called  a 
"right  of  access"  or  a "right  to  gather  information"  because 
the  Court  already  had  said,  in  Branzburg  v.  Hayes,  that 
"without  some  protection  for  seeking  out  the  news,  freedom 
of  the  press  would  be  eviscerated."262  The  "explicit, 
guaranteed"  rights  to  speak  and  write  about  what  went  on  at 
trials  would  be  nearly  meaningless,  Chief  Justice  Burger 
wrote,  if  there  was  no  access  to  observe  the  trial.  263  He  did 
not  say  that  a judge  could  never  close  a trial  to  the  public 
and  press,  but  noted  that  the  judge  in  the  case  at  hand  did 
not  make  any  findings  to  support  closure  and  did  not 
consider  alternative  measures.264 

In  1984,  the  Supreme  Court  held  that  for  much  the  same 
reasons  that  public  trials  should  generally  be  open,  so 

261  Jd.  at  576. 

262Id.  (citing  Branzburg,  408  U.S.  665,  681  (1972)). 
Burger  distinguished  Richmond  Newspapers  from  Pell  and 
Saxbe,  noting  that  those  cases  involved  prisons  and  jails  -- 
places  that  traditionally  were  not  open  to  the  public.  Id., 
n.  11 . 

263 Id.  at  576-577. 

264 Id.  at  580-581. 
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should  voir  dire  examination  of  prospective  jurors.  265  In 
1986,  the  Court  determined  that  preliminary  hearings  also 
were  presumptively  open  to  the  press  and  public  absent  a 
showing  of  a "substantial  probability"  that  openness  would 
violate  the  defendant's  right  to  a fair  trial.266 
Pros  and  Cons  of  Special  Press  Protections 

Thomas  Emerson  wrote  in  1983  that  the  Supreme  Court 
under  Chief  Justice  Burger  had  upheld  the  rights  of  the 
press  most  strongly  when  the  issue  was  one  of  direct 
government  regulation  of  the  press's  right  to  publish.  267  But 
the  Burger  Court  had  not  been  sympathetic  to  the  "corollary, 
but  equally  important"  right  to  gather  news.  268  Emerson 
argued  that  even  if  government  regulation  of  the  right  to 
disseminate  news  was  completely  eliminated,  regulations  on 
the  right  to  obtain  information  would  still  have  a "critical 
impact"  on  the  functioning  of  free  expression.269 

However,  Emerson  also  argued  that  there  were  good 
reasons  not  to  single  out  the  press  for  special  protection 
under  the  First  Amendment.  He  said  that  defining  the  term 
"press"  too  narrowly  would  leave  no  justification  for 

265Press  Enterprise  Co.  v.  Superior  Court,  464  U.S.  501 
(1984)  ("Press-Enterprise  I"). 

266Press-Enterprise  Co.  v.  Superior  Court,  478  U.S.  1 
(1986)  ("Press-Enterprise  II"). 

267Emerson,  Freedom  of  the  Press,  supra  note  157,  at  25. 

268Jd. 

269 


Id.  at  15. 
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singling  out  the  press  as  opposed  to  other  institutions  or 
persons  performing  similar  functions.  If  defined  too 
broadly,  the  definition  of  "the  press"  would  be  stretched 
beyond  meaning.270 

Emerson  said  there  were  other  good  reasons  not  to  grant 
special  constitutional  protection  to  the  press.  If  the  First 
Amendment  was  broken  down  into  parts  for  analysis  --  speech, 
press,  assembly,  and  petition  --  it  would  be  greatly 
weakened.  A better  approach,  Emerson  said,  was  to  view  the 
First  Amendment  as  establishing  a broad  "freedom  of 
expression"  encompassing  all  of  its  parts.271  Also,  Emerson 
argued  that  if  the  press  were  granted  special  constitutional 
privileges,  there  was  a danger  that  judicially  imposed 
special  responsibilities  would  follow.272 

Emerson's  last  argument  also  has  been  echoed  by  First 
Amendment  scholar  William  Van  Alstyne.  As  Van  Alstyne  noted, 
some  Supreme  Court  dissenting  opinions  had  suggested  that 
the  press  needed  more  breathing  room  to  operate  than 
individuals  because  of  its  "public  surrogacy"  role.  273  But  to 
argue  that  the  press  acts  as  a public  surrogate  is  to  see 
the  press  as  an  agency  of  the  public,  Van  Alstyne  wrote.  If 

270 Id.  at  2. 

271  Id.  at  2-3. 

272 Id.  at  3. 

213See,  e.g.,  Pell  v.  Procunier,  417  U.S.  817,  841 
(1974)  (Douglas,  J. , dissenting);  Saxbe  v.  Washington  Post, 
417  U.S.  843,  863  (1974)  (Powell,  J.,  dissenting) . 
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the  press  is  indeed  an  agent  of  the  people,  then  the  people 
have  a right  to  demand  certain  specific  types  of  performance 
from  the  media.  The  public  could  demand  accountability  and 
set  the  terms  of  accountability,  Van  Alstyne  wrote.  Such  a 
view  would  fly  in  the  face  of  the  history  of  free  speech  and 
^ f^se  press,  Van  Alstyne  said.  He  characterized  the  history 
as  a struggle  to  "get  free  of  duties  and  restrictions" 
imposed  by  the  public,  through  government,  on  speech  and 
press  freedoms.274 

One  of  the  few  authorities  to  argue  that  the  press 
clause  of  the  First  Amendment  singled  out  the  institutional 
media  for  special  privileges  was  Supreme  Court  Justice 
Potter  Stewart.  275  In  a 1974  speech  reprinted  as  a law  review 
article,  Justice  Stewart  argued  that  during  the  Watergate 
era,  when  investigative  reporting  by  The  Washington  Post  led 
to  President  Nixon's  resignation,  the  press  served 
"precisely  the  function  it  was  intended  to  perform"  by  the 
Framers  of  the  First  Amendment.276 

Justice  Stewart  argued  that  the  press  clause  of  the 
First  Amendment  was  intended  to  grant  protection  to  an 
institution.  If  the  clause  meant  nothing  more  than  that 
newspaper  publishers  had  the  same  rights  as  other 

274William  Van  Alstyne,  Interpretations  of  the  First  Amendment  59- 
60  (1984)  . 

275Potter  Stewart,  Or  of  the  Press,  2 6 Hastings  L.  J 631 
(1975)  . 


276  Id. 
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individuals,  Justice  Stewart  said,  it  would  be  a 
"constitutional  redundancy."  By  including  both  free  speech 
and  free  press  clauses  in  the  First  Amendment,  he  said,  the 
Framers  recognized  a distinction  between  the  two.277 

Justice  Stewart  said  the  Framers  meant  to  create  a 
fourth  institution,  comprising  a "Fourth  Estate,"  outside  of 
the  government  to  serve  as  an  added  check  on  the  three 
official  branches  of  government.  278  Justice  Stewart  said  the 
press  was  meant  to  be  autonomous  from  the  three  official 
branches  and  could  publish  what  it  knew  and  could  seek  to 
learn  what  it  could.  But  Justice  Stewart  did  not  suggest 
that  the  press's  Fourth  Estate  status  automatically  gave  it 
more  rights  and  privileges  than  individual  speakers. 

Pointing  to  a number  of  cases  in  the  early  1970s  in  which 
the  press  had  sought  protection  for  its  news-gathering 
activities,  279  Justice  Stewart  noted  that  the  press  had  lost 


211  Id.  at  633-634. 

278 Id.  at  634.  Stewart  credited  English  writer  Thomas 
Carlyle  with  the  Fourth  Estate  metaphor,  but  Carlyle 
credited  it  to  eighteenth-century  British  statesman  Edmund 
Burke.  Carlyle,  in  an  1840  essay,  wrote  that  Burke,  during  a 
speech  in  Parliament,  said  "there  were  Three  Estates  in 
Parliament;  but,  in  the  Reporters'  Gallery  yonder,  there  sat 
a Fourth  Estate  more  important  far  than  they  all."  Thomas 
Carlyle,  The  Hero  As  Man  of  Letters  141  (1840) , in  On  Heroes, 
Hero-Worship,  and  the  Heroic  in  History  (Michael  K.  Goldberg,  Joel 
J.  Brattin,  & Mark  Engel  eds . , 1993).  It  is  not  completely 
clear  when  the  term  became  popular  in  the  United  States, 
although  a leading  journalism  trade  journal  used  the  term  as 
its  name  in  the  late  1800s. 

279Branzburg  v.  Hayes,  408  U.S.  665  (1972);  Pell  v. 
Procunier,  417  U.S.  817  (1974);  Saxbe  v.  Washington  Post, 

417  U.S.  843  (1974) . 
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by  narrow  margins  in  all  of  the  cases.  If  the  cases  had  been 
about  individuals  seeking  special  privileges  to  gather 
information,  Justice  Stewart  said,  the  cases  would  not  have 
been  close  --  the  individuals  would  have  lost.  But  autonomy 
cuts  both  ways,  Justice  Stewart  said,  and  while  the  press 
was  free  to  seek  whatever  information  or  access  it  could, 
the  Constitution  did  not  guarantee  that  the  press  was 
entitled  to  get  it.280 

Responding  to  Justice  Stewart,  media  attorney  Floyd 
Abrams  suggested  that  Stewart  got  the  relationship  between 
government  and  the  press  right.  The  press  needed  to  have 
special  protection  as  an  institution  because  it  was  the  only 
institution  that  could  serve  as  "an  open  eye  of  the  public" 
upon  the  affairs  of  government.281  But  Anthony  Lewis,  a New 
York  Times  columnist  and  lecturer  at  Harvard  Law  School, 
found  the  Stewart  thesis  "unconvincing"  based  on  history, 
its  basis  in  Supreme  Court  cases,  and  its  wisdom.  282  Lewis 
based  his  opposition  to  the  argument  that  the  press  had  a 
"preferred  position"  in  the  hierarchy  of  First  Amendment 
values  on  the  grounds  that  such  a stance  by  the  press  would 
alienate  the  media  from  the  public  they  represented.  He 

280Stewart , supra  note  275,  at  636. 

281Floyd  Abrams,  The  Press  Is  Different:  Reflections  on 
Justice  Stewart  and  the  Autonomous  Press,  7 Hofstra  L.  Rev 
563,  592  (1979) . 

282Anthony  Lewis,  A Preferred  Position  for  Journalism?  7 
Hofstra  L.  Rev.  595,  597  (1979)  . 
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argued  that  others,  such  as  scholars  and  citizen-critics, 
served  some  of  the  same  functions  as  Stewart's  media  Fourth 
Estate  and  deserved  the  same  level  of  protection.283 

Others  have  suggested  that  there  is  a "fourth  branch" 
or  "Fourth  Estate"  operating  beside  government,  but  that  the 
press  is  only  part  of  it.  Alexander  Meiklejohn  said  the 
electorate  served  as  a fourth  branch  of  government  whose 
rights  to  expression  could  not  be  abridged  by  the  three 
official  branches.  284  Similarly,  Vincent  Blasi,  a few  years 
after  Stewart's  speech,  argued  that  there  was  a "fourth 
branch"  operating  as  a check  on  government,  but  the  press 
was  only  one  part  of  it.  The  public  as  a whole  also  served 
as  a check  on  the  abuses  of  government  through  its  First 
Amendment  rights. 

The  Supreme  Court's  Warning  About  Press  Power 

At  times,  members  of  the  Supreme  Court  have  suggested, 
albeit  indirectly,  that  the  corporate  nature  of  the  media, 
as  well  as  their  power  and  influence,  make  the  press  more 
vulnerable  to  regulation  than  individual  speech  acts.  In 
Branzburg  v.  Hayes , 285  the  Court's  ruling  on  confidential 
sources,  Justice  Byron  White's  majority  opinion  suggested 
that  the  press's  success  proved  it  did  not  need  a First 
Amendment  privilege.  Rejecting  the  idea  that  the  lack  of  a 

283Stewart , supra  note  275,  at  626-627. 

284See  text  accompanying  supra  note  82. 

285408  U.S.  665  (1972)  . 


184 


First  Amendment  privilege  would  "undermine  the  freedom  of 
the  press  to  collect  and  disseminate  news,"286  Justice  White 
wrote  that  the  lesson  of  history  was  that  the  lack  of  such  a 
privilege  had  not  harmed  the  press;  the  press  had  operated 
since  the  founding  of  the  United  States  without  a privilege 
and  had  "flourished."287  Later,  Justice  White  wrote  that  the 
press  had  "at  its  disposal  powerful  mechanisms  of 
communication"  and  was  thus  "far  from  helpless"  to  protect 
itself  from  harassment  or  substantial  harm.288 

In  First  National  Bank  of  Boston  v.  Bellotti , 289  Chief 
Justice  Warren  Burger,  in  a concurring  opinion,  set  up  what 
seemed  to  be  a "straw  man"  argument  in  supporting  the 
majority  opinion.  The  Court  in  Bellotti  struck  down  a 
Massachusetts  law  banning  corporations  from  taking  out 
advertisements  or  otherwise  attempting  to  influence  the 
outcome  of  referendum  issues.  Chief  Justice  Burger  argued 
that  one  reason  for  declaring  the  law  unconstitutional  was 
the  possibility  that  it  could  be  used  against  the  press. 

The  chief  justice  noted  that  most  of  the  "business  of 
mass  communications"  is  carried  on  by  "large  media 
conglomerates."  290  One  such  conglomerate  may  own  the  dominant 

266 Id.  at  698. 

281  Id.  at  698-699. 

288 Id.  at  706. 

289435  U.S.  765  (1978)  . 


290 Jd.  at  796. 


185 


newspaper  in  a market,  radio  and  television  stations  in  that 
market  and  others,  magazines,  newspaper  chains,  wire 
services,  and  even  the  pulp  mills  that  produce  newsprint.291 
Such  corporations,  it  could  be  argued,  were  a much  more 
realistic  threat  to  valid  interests  in  avoiding  unfair 
advantage  in  the  political  process  and  corporate  domination 
of  the  electoral  process  than  the  bank  corporation  at  issue 
in  Bellotti , Chief  Justice  Burger  wrote.  292  If  Massachusetts 
were  allowed  to  tell  the  First  National  Bank  that  it  could 
not  participate  in  the  political  process.  Chief  Justice 
Burger  wrote,  there  was  no  factual  distinction  between  the 
bank  corporation  and  a media  corporation  that  would  prevent 
Massachusetts  from  similarly  restraining  the  press.293 

The  chief  justice  suggested  that  one  way  around  the 
constitutional  problem  posed  by  the  Massachusetts  law  would 
be  to  read  the  First  Amendment  press  clause  narrowly  as  a 
protection  only  for  the  "institutional  press"  and  not  for 
others  who  might  wish  to  express  their  views  other  than  by 
publishing  a newspaper.  294  But  there  were  two  problems  with 
that  argument,  Chief  Justice  Burger  wrote:  It  did  not 
conform  with  the  history  of  the  press  clause's  drafting  or 
adoption,  and  it  created  definition  problems  in  determining 

291  Jd. 

292 Id.  at  796-797. 

293 Id.  at  797. 

294 Jd.  at  797-798. 
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who  qualified  as  a member  of  the  "institutional  press."295 
"In  short,"  Burger  concluded,  "the  First  Amendment  does  not 
"belong"  to  any  definable  category  of  person  or  entities:  It 
belongs  to  all  who  exercise  its  freedoms."296 

Chapter  Summary 

The  history  of  the  First  Amendment  after  World  War  I 
has  been  a story  of  increased  sensitivity  to  the  need  for  a 
strongly  protected  right  of  free  expression.  The  Supreme 
Court,  as  the  major  arbiter  of  constitutional  controversies 
in  the  United  States,  has  not  always  been  clear  about  its 
reasons  for  granting  the  right  to  express  news  and  opinion 
wide  latitude.  However,  a number  of  themes  run  through  the 
Supreme  Court's  opinions  and  scholarly  commentary.  The 
themes  include  the  need  to  protect  participation  in  self- 
government;  the  need  to  protect  individual  autonomy;  the 
need  to  protect  the  public's  right  to  know;  and  the  need  to 
protect  the  role  of  the  public  and  press  in  checking 
possible  abuses  by  the  government. 

While  giving  broad  support  to  the  rights  of  both  the 
press  and  the  public  to  disseminate  information,  however, 
the  Court  has  not  recognized  what  Thomas  Emerson  called  the 
"corollary,  but  equally  important"  right  to  gather  news. 
Although  the  press  and  public  have  the  same  basic  rights  to 
attend  trials,  for  example,  the  Court  has  said  that  neither 

295Xd.  at  798-801. 

296 Id.  at  802. 
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the  press  nor  the  public  have  the  right  to  enter  prisons  and 
jails  at  will,  or  travel  overseas  to  gather  information 
about  conditions  in  other  countries.  The  press  has  no 
special  rights  under  the  First  Amendment,  the  Court  has 
said,  to  refuse  to  disclose  editorial  functions  to  libel 
plaintiffs  or  to  be  immune  from  police  searches. 

Most  important  to  this  dissertation,  the  Court  has  said 
that  journalists  have  no  special  First  Amendment  right  to 
refuse  to  be  witnesses  before  grand  juries  investigating 
crimes.  The  Court's  decision  in  Branzburg  v.  Hayes  will  be 
examined  in  detail  in  the  next  chapter.  Also,  the  Court  said 
in  Branzburg  that  it  was  powerless  to  stop  Congress  and  the 
states  from  providing  statutory  or  common-law  privileges  to 
journalists.  As  Chapters  5 will  show,  the  Court  also  was 
unable  to  stop  some  lower  federal  courts  from  recognizing  a 
journalist's  privilege  and  extending  it  to  nonconfident ial 
information.  Chapters  6-8  will  discuss  how  the  states  have 
crafted  privileges  for  confidential  and  nonconf idential 
information  through  common-law  and  constitutional 
interpretation  and  by  statute. 


CHAPTER  4 

BRANZBURG  V.  HAYES 

As  noted  in  Chapter  3,  the  notion  that  the  First 
Amendment  conferred  special  privileges  on  the  press  that 
were  not  applicable  to  other  persons  consistently  has  been 
rejected  by  the  U.S.  Supreme  Court.  Branzburg  v.  Hayes,1  the 
Court's  seminal  decision  on  the  journalist's  privilege 
issue,  was  consistent  with  the  general  rule  against  special 
protections  for  the  media.  But  the  case,  decided  5-4, 
produced  two  dissenting  opinions  and  a concurrence  that 
seemed  to  have  more  in  common  with  the  dissents  than  the 
majority  opinion.  It  was  clear  that  the  Court  rejected  the 
idea  of  a First  Amendment -based  privilege  for  journalists 
seeking  to  escape  forced  disclosure  of  confidential  sources 
to  grand  juries  investigating  crimes.  However,  the  decision 
often  has  been  interpreted  by  scholars  and  lower  courts 
since  1972  as  endorsing  a First  Amendment  privilege  in  non- 
grand jury  settings.  Oddly  enough,  Branzburg  has  led  courts 
to  determine  that  the  journalist's  privilege  is  the 
exception  to  the  general  proposition  that  the  First 
Amendment  confers  no  special  favors  on  the  press . The 
also  has  been  extended  to  nonconf idential 


x4 08  U.S.  665  (1972)  . 
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information  in  some  circumstances,  even  though  Branzburg  had 
nothing  to  do  with  nonconf idential  information. 

This  chapter  examines  Branzburg , its  historical  and 
legal  precedents,  and  its  progeny  as  a prelude  to  the 
discussion  in  Chapters  5-8  of  judicial  and  legislative 
recognition  of  a privilege  for  nonconf idential  information. 
The  chapter  first  examines  the  conflicting  legal  and  media 
values  that  helped  make  the  journalist's  privilege  issue  a 
salient  one  for  the  Court  to  consider  in  1972.  Next,  the 
Branzburg  decision,  including  the  majority  opinion,  the 
concurring  opinion,  and  both  dissenting  opinions  will  be 
examined  in  detail.  Finally,  the  chapter  will  discuss  the 
reaction  to  Branzburg  of  commentators  and  lower  federal 
courts  that  decided  privilege  cases  immediately  after  the 
Branzburg  ruling. 

Privilege  Law  and  Press  Concerns 

Privileges  generally  are  suspect  to  legal  authorities 
because  they  are  counter-intuitive  in  a system  designed  to 
arrive  at  the  truth.  While  some  rules  that  block  the 
introduction  of  certain  testimony  or  evidence  are  designed 
to  enhance  the  search  for  truth,2  privileges,  as  Charles 
McCormick  put  it,  "shut  out  the  light"  rather  than 
illuminate  the  truth.3  Nonetheless,  privileges  slowly 

2For  example,  the  hearsay  rule.  See  Edward  W.  Cleary,  ed., 
McCormick  on  Evidence  § 72  (3d  ed.  1984,  Supp.  1987)  (hereafter 
McCormick) . 

3 Id. 
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developed  as  means  of  protecting  interests  and  relationships 
considered  sufficiently  important  to  society  to  warrant  the 
loss  of  otherwise  competent  testimony  or  evidence.4 

Dean  John  Henry  Wigmore,  quoting  Lord  Hardwicke  from  a 
1742  debate  in  England's  Parliament,  wrote  that  it  was  a 
widely  recognized  maxim  "that  the  public  . . . has  a right  to 
every  man's  evidence."5  Objections  to  orders  to  testify 
appeared  in  England  as  early  as  the  1600s,  about  the  same 
time  that  evidence  became  important  to  judicial  proceedings. 
The  early  claims  of  privilege  were  based  on  "obligations  of 
honor"  among  gentlemen,  who  argued  that  they  should  not  be 
forced  to  betray  promises  to  keep  secret  information  they 
obtained  in  confidence.  Courts  often  upheld  the  privilege 
claims  on  those  grounds.  English  courts  abandoned  the  "honor 
of  gentlemen"  justification  in  the  1700s,  however,  in  favor 
of  more  "objective  considerations  of  policy, " such  as  the 
need  to  encourage  people  to  seek  legal  help  without  worry 
that  their  secrets  would  be  revealed.6 

The  need  for  witnesses  led  to  the  need  to  order 
witnesses  to  attend  trials,  largely  because  witnesses  feared 
retaliation  by  those  they  testified  against.  By  the  time  the 
United  States  declared  its  independence  from  England  in 
1776,  compulsory  process  was  an  established  part  of  the 

4Jd. 

58  J.  Wigmore,  Evidence  § 2192  (McNaughton  ed.  1961)  . 

6 Id.  § 2286. 
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common  law  and  later  was  included  in  the  U.S.  Constitution's 
Bill  of  Rights  for  criminal  defendants.7  One  of  the  early 
attempts  to  state  the  common  law  of  evidence  in  the  United 
States  found  support  only  for  attorney-client  and  spousal 
privileges  and  specifically  rejected  the  physician-patient 
and  clergy-penitent  privileges.8  The  recognition  of 
privileges  at  common  law  in  the  United  States  all  but  ceased 
by  1900  as  judges  found  it  increasingly  difficult  to  view 
privileges  as  anything  but  hindrances  to  litigation,  while 
the  alleged  benefits  of  privileges  only  could  be  observed 
outside  the  courtroom.9  For  this  reason,  the  recognition  of 
privileges  moved  to  the  legislatures,  and  long-recognized 
privileges  such  as  attorney-client  and  husband-wife  were 
codified  in  many  states.10 

Because  of  the  importance  of  witnesses  to  the  community 
interest  in  promoting  justice,  Wigmore  wrote,  privileges 
exempting  witnesses  from  the  duty  to  testify  should  be 
exceptional.  Attempts  to  expand  recognized  privileges  was  an 

7Id.  §§  2190-2191.  The  Sixth  Amendment  to  the  U.S. 
Constitution  reads,  in  relevant  part,  "In  all  criminal 
prosecutions,  the  accused  shall  enjoy  the  right  ...  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor." 
U.S.  Const,  amend.  VI.  Wigmore  noted  that  in  England, 
compulsory  process  was  first  used  in  civil  cases,  then  by 
prosecutors,  and  finally  in  favor  of  criminal  defendants. 

Id. 

8Zephaniah  Swift,  A Digest  of  the  Law  of  Evidence,  in  Civil  and 
Criminal  Cases  91-96  (1810;  Arno  Press  reprint  1972)  . 

9McCormick,  supra  note  2,  § 75. 


10  Id. 
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"unwholesome"  trend  and  counter  to  the  investigation  of 
truth  inherent  in  the  adversarial  legal  system.11  At  the 
same  time,  the  citizen  called  as  a witness  had  a right  to 
demand  that  society  make  his  service  to  the  legal  system  as 
painless  as  possible,  Wigmore  added.12  To  balance  the 
competing  goals  of  maximizing  the  effectiveness  of  the 
justice  system  and  making  minimal  demands  on  witnesses, 
Wigmore  recognized  that  some  privileges  could  be  necessary. 
However,  he  added  that  four  conditions  should  exist  before  a 
privilege  was  created  or  recognized: 

(1)  The  communications  must  originate  in  a 
confidence  that  they  will  not  be  disclosed. 

(2)  This  element  of  confidentiality  must  be 
essential  to  the  full  and  satisfactory  maintenance 
of  the  relation  between  the  parties. 

(3)  The  relation  must  be  one  which  in  the 
opinion  of  the  community  ought  to  be  sedulously 
fostered. 

(4)  The  injury  that  would  inure  to  the 
relation  by  the  disclosure  of  the  communications 
must  be  greater  than  the  benefit  thereby  gained 
for  the  correct  disposal  of  litigation.13 


According  to  Wigmore,  the  four  conditions  are  present 
in  the  attorney-client  privilege  and,  arguably,  the  clergy- 
penitent  privilege,  but  not  in  most  other  privileges  based 
on  occupational  relationships.14 


^Wigmore , supra  note  5,  § 22  85. 
12  Id. 

13 Id.  (emphasis  in  original)  . 


14  Id. 
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Although  the  various  professional  and  occupational 
privileges  have  developed  largely  on  the  state  level, 
Congress  and  the  U.S.  Supreme  Court  occasionally  have 
stepped  in  to  clarify  certain  parameters.  In  1975,  Congress 
approved  an  evidence  code  for  federal  courts  that  included  a 
section  on  privilege.  Rule  501  replaced  a more  specific, 
multi-section  rule  proposed  by  the  Supreme  Court.  The  rule 
states  that  privileges  should  be  governed  "by  the  principles 
of  the  common  law  as  they  may  be  interpreted  by  the  courts 
of  the  United  States  in  the  light  of  reason  and 
experience . "15 

Privileges  based  on  an  occupational  or  professional 
relationship  between  the  witness  and  another  party  --  such 
as  attorney-client,  doctor-patient,  and  clergy-penitent  -- 
have  found  varying  degrees  of  support  in  state  and  federal 
courts.  For  example,  all  states  recognize  the  attorney- 
client  privilege,  and  only  six  jurisdictions  in  the  United 
States  have  not  codified  it  --  Connecticut,  the  District  of 
Columbia,  Massachusetts,  Rhode  Island,  South  Carolina,  and 
Virginia.16  Although  Wigmore  called  it  "farcical"  to  assume 
that  some  patients  would  refuse  medical  attention  if  they 

15Fed . R.  Evid.  501.  For  a history  of  the  passage  of  the 
Federal  Rules  of  Evidence,  particularly  Rule  501,  see  Edward 
J.  Imwinkelried,  An  Hegelian  Approach  to  Privileges  Under 
Federal  Rule  of  Evidence  501:  The  Restrictive  Thesis,  the 
Expansive  Antithesis , and  the  Contextual  Synthesis , 73  Neb 
L.  Rev.  511  (1994) . 

16Scott  N.  Stone  & Robert  K.  Taylor,  1 Testimonial  Privileges  § 
1.06  (2d  ed.  1995,  Supp . 1997)  (hereafter  Stone  & Taylor) 
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feared  their  doctors  would  testify  against  them,17  forty-one 
states  and  the  District  of  Columbia  recognize  the  privilege 
to  some  extent.18  All  fifty  states  and  the  District  of 
Columbia  recognize  the  psychotherapist-patient  privilege,19 
although  the  definitions  of  "psychotherapist"  vary. 
Similarly,  the  clergy-penitent  privilege  has  been  recognized 
by  statute  or  rule  in  all  states,  with  wide  variations  in 
the  definition  of  "clergy"  and  in  the  types  of 
communications  covered.20 

In  general,  the  Supreme  Court  has  at  least  tacitly 
accepted  the  existence  of  privileges  while  often  limiting 
them.  For  example,  the  Court  has  accepted,  tacitly  or 
explicitly,  the  attorney-client  privilege  in  a number  of 
cases,  even  those  in  which  it  nonetheless  found  the 
privilege  did  not  apply.21  The  Court  also  has  specifically 
rejected  allowing  accountants  to  claim  privileges  in  two 


17Wigmore,  supra  note  5,  at  § 2285. 

18Martha  M.  Kendrick  et  al.  , The  Physician- Patient, 
Psychotherapist- Patient,  and  Related  Privileges,  in  2 Stone  and  Taylor 
§ 7.03. 

19Jaf  f ee  v.  Redmond,  116  S . Ct . 1923,  1929,  n.  11 
(1996)  . 

202  Stone  & Taylor,  § 6.02. 

21See,  e.g.,  Hickman  v.  Taylor,  329  U.S.  495  (1947); 
Fisher  v.  United  States,  425  U.S.  391  (1976);  Upjohn  Co.  v. 
United  States,  449  U.S.  383  (1981);  Commodity  Futures 
Trading  Comm'n  v.  Weintraub,  471  U.S.  343  (1985) . 
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cases.22  More  recently,  the  Court  embraced  the 
psychotherapist-patient  privilege  in  Jaffe  v.  Redmond.22 
However,  that  decision  largely  rested  upon  the  fact  that  all 
fifty  states  and  the  District  of  Columbia  already  had 
statutory  psychotherapist-patient  privileges  in  place.24  The 
Court  found  that  the  states'  support  for  the  privilege 
indicated  "reason  and  experience"  for  recognizing  it  at  the 
federal  level  as  well.25  The  Court  reasoned  that  it  was 
important  for  a patient  to  trust  that  her  confidences  would 
not  be  disclosed,  and  that  confidence  would  be  undermined  if 
a privilege  granted  at  the  state  level  were  not  honored  by 
the  federal  courts.26 

Journalists'  Assertions  of  Privilege 

The  traditional  legal  suspicion  about  most  privileges 
is  a counterpoint  to  journalists'  traditional  reluctance  to 
appear  in  court  or  before  other  bodies  to  answer  questions 
about  information  gathered  in  the  course  of  their  work. 
Journalists  have  resisted  efforts  to  force  them  to  reveal 
the  names  of  confidential  sources  for  more  than  150  years.27 

22Couch  v.  United  States,  409  U.S.  322  (1973);  United 
States  v.  Arthur  Young  & Co.,  465  U.S.  805  (1984). 

23116  S.Ct . 1923  (1996)  . 

24  Id.  at  1929. 

25Id.  at  1930  ( quoting  Fed.  R.  Evid  . 501)  . 

26  Id. 

27David  Aaron  Gordon,  1 Protection  of  News  Sources:  The 
History  and  Legal  Status  of  the  Newsman's  Privilege  (1971) 
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Until  the  1950s,  journalists  argued  that  their  personal 
codes  of  honor  or  journalistic  rules  required  them  to  remain 
silent  in  the  face  of  grand  jury  or  governmental 
questioning.28  It  was  not  until  1958  that  a journalist 
argued  that  the  First  Amendment  required  that  she  be  allowed 
to  keep  the  name  of  her  confidential  source  secret.  In 
Garland  v.  Torre,29  newspaper  entertainment  columnist  Marie 
Torre  said  she  should  not  be  forced  to  reveal  her  source  for 
an  allegedly  libelous  comment  about  singer/actress  Judy 
Garland.  Torre  claimed  that  forcing  her  to  name  her  source 
would  violate  the  First  Amendment's  free-press  guarantee  by 
restraining  the  flow  of  news  to  reporters  and,  thus,  to  the 
public . 30 

Judge  Potter  Stewart,  who  later  the  same  year  was  named 
to  the  U.S.  Supreme  Court,  rejected  Torre's  claim  in  an 
opinion  he  wrote  for  a unanimous  three -judge  panel  of  the 
Second  Circuit  of  the  U.S.  Courts  of  Appeals.  Judge  Stewart 
wrote  that  there  was  no  precedent  supporting  a First 
Amendment -based  privilege  for  journalists.  In  this  case,  he 


(unpublished  dissertation,  University  of  Wisconsin)  (copy  on 
file  at  University  of  Florida  Legal  Information  Center) . 

28  Id.  at  184-287. 

29259  F . 2d  545  (2d  Cir.  1958). 

30Id.  at  547-548.  Torre  also  claimed  that  apart  from 
the  constitutional  question,  the  court  should  protect  the 
societal  interest  "in  assuring  a free  and  unrestricted  flow 
of  news  to  the  public"  by  granting  at  least  a qualified 
privilege  to  Torre.  Id.  at  548. 
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added,  the  identity  of  Torre's  source  "went  to  the  heart"  of 
Garland's  claim  against  a television  network  for 
defamation . 31 

However,  Judge  Stewart  hinted  that  the  resolution  of 
the  case  might  have  been  different  under  other 
circumstances.  He  noted  that  the  Torre  case  did  not  deal 
with  an  effort  to  force  a wholesale  disclosure  of  a 
journalist's  sources  or  with  information  that  was  of 
"doubtful  relevance."32 

After  Torre,  there  was  no  widespread  outcry  by 
journalists  for  a First  Amendment -based  privilege  until  the 
late  1960s.  As  discussed  in  Chapter  3,  sociologist/historian 
Michael  Schudson  has  argued  that  because  of  the  threat  of 
nuclear  war  after  World  War  II,  the  management  of 
information  became  more  centralized  in  the  executive  branch. 
Agencies  that  dealt  most  directly  with  foreign  policy  were 
those  that  were  furthest  removed  from  public  and  press 
scrutiny.  Schudson  writes  that  the  press  was  largely 
sympathetic  to  Cold  War  ideology  until  the  government  began 
to  lie  to  the  press  and  the  public  and  to  openly  admit  that 
it  lied.  Press  uneasiness  about  its  relationship  with  the 
federal  government  reached  the  point  of  outrage  when 
Pentagon  spokesman  Arthur  Sylvester  told  a group  of 
journalists  in  1962  that  the  government  had  an  "inherent 

31Xd.  at  550. 


32 Jd.  at  549-550. 
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right"  to  lie  to  the  press  and  public  to  save  itself  from 
nuclear  disaster.33 

According  to  Schudson,  it  was  the  Vietnam  War  that 
largely  destroyed  whatever  trust  remained  between  the  press 
and  government.  Reporters  in  Vietnam  saw  contradictions 
between  how  the  war  was  being  conducted  and  how  President 
Lyndon  Johnson  and  military  officials  said  it  was  being 
conducted.  Tense  relations  between  reporters  and  the 
military  in  Vietnam  became  openly  hostile,  Schudson  writes. 
As  never  before,  he  adds,  the  press  began  to  report  about 
its  own  problems  with  gathering  the  news  from  a government 
whose  relations  with  the  press  were  becoming  increasingly 
adversarial . 34 

Schudson  also  argues  that  the  press's  growing 
adversarial  relationship  with  the  government  in  the  late 
1960s  was  a symptom  of  a wider  social  phenomenon:  the  rise 
of  a "critical  culture."  As  the  fear  of  nuclear  war 
subsided,  many  Americans,  particularly  young  people,  began 
to  question  their  assumptions  about  the  extent  to  which  they 
could  trust  the  government  and  about  the  nature  of  society. 
Rebellions  against  the  status  quo  in  society,  such  as  the 
antiwar  movement,  the  civil  rights  movement,  and  the  women's 
movement,  and  the  assassinations  of  John  F.  Kennedy,  Martin 
Luther  King  Jr.,  and  Robert  F.  Kennedy  in  the  1960s  made 

33Michael  Schudson,  Discovering  the  News  169-172  (1978). 

34  Jd.  at  173-175. 
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criticism  "not  only  possible  but  vital,"  Schudson  writes.35 
Younger  journalists  in  particular  were  often  part  of  the 
critical  culture  and  also  often  were  assigned  to  cover 
social  movements,  making  them  more  likely  to  be  sympathetic 
to  the  demands  of  groups  seeking  changes  in  society.36 

The  election  of  conservative  Richard  Nixon  as  president 
in  1968  increased  the  strain  between  government  and  the 
press.  Before  Nixon's  first  year  in  office  had  passed,  his 
vice  president,  Spiro  Agnew,  gave  speeches  in  which  he 
criticized  the  media  for  what  he  and  Nixon  perceived  as  a 
liberal  bias.  In  a Nov.  13,  1969,  speech  in  Des  Moines, 

Iowa,  Agnew  accused  the  networks  of  distorting  the  news.  He 
blamed  the  networks  for  encouraging  student  protesters, 
suggesting  that  the  demonstrators  would  not  exist  without 
the  cameras.37  A week  after  his  Des  Moines  speech,  Agnew 
gave  a similar  speech  in  which  he  broadened  his  criticism  to 
include  the  New  York  Times  and  Washington  Post.  Agnew,  in  a 
speech  in  Alabama,  accused  the  newspapers  of  ignoring  news 
favorable  to  the  Nixon  administration.  He  decried  the  rising 
monopoly  situations  with  one-newspaper  cities  and  especially 
cited  the  Washington  Post  Co.,  which  owned  not  only  the  Post 
but  also  Newsweek,  WTOP-TV  and  WTOP  radio  in  Washington.  He 

35Id.  at  177. 

36 Jd.  at  180-181. 

37 Transcript  of  Address  by  Agnew  Criticizing  Television 
on  Its  Coverage  of  the  News,  N.Y.  Times,  Nov.  14,  1969,  at 
24  . 
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said  he  was  not  suggesting  that  the  company  should  be  broken 
up  but  was  only  saying  that  the  public  needed  to  be  aware 
that  "these  four  powerful  voices  harken  to  the  same 
master . 1,38 

While  the  vice  president  was  going  public  with 
administration  criticism  of  the  news  media,  another 
phenomenon  was  taking  place . As  one  study  of  the 
journalist's  privilege  issue  stated,  the  total  number  of 
subpoenas  issued  to  the  press  annually  averaged  about  1.5 
from  1960  to  1968.  However,  the  number  increased  to  seventy- 
five  per  year  in  the  next  two  years  and  to  eighty-three  from 
1970  to  1976. 39  A law  review  article  in  1970,  without  citing 
figures,  also  reported  that  the  number  of  subpoenas  issued 
to  the  news  media,  particularly  by  government  investigators, 
had  increased  substantially  from  1968  to  1970. 40  The  author 
of  the  law  review  article  speculated  that  the  government, 
faced  with  large-scale  social  unrest,  was  gathering  evidence 
from  every  source  possible  in  its  haste  to  restore  order. 

She  also  speculated  that  the  press  was  unwilling  to 


38Christopher  Lydon,  Agnew  Attacks  Press  as  Unfair; 

Names  2 Papers,  N.Y.  Times,  Nov.  21,  1969,  at  1.  See  also 
Transcript  of  Address  by  Agnew  Extending  Criticism  of  News 
Coverage  to  Press,  N.Y.  Times,  Nov.  21,  1969,  at  22. 

39Achal  Mehra,  Newsmen's  Privilege : An  Empirical  Study, 
59  Journalism  Q.  560,  561  (1982)  . 

40Margaret  Sherwood,  Comment,  The  Newsman's  Privilege : 
Government  Investigations , Criminal  Prosecutions  and  Private 
Litigation,  58  Cal.  L.  Rev.  1198,  1202  (1970). 
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cooperate  discreetly  with  investigators,  as  it  had  in  the 
past,  because  of  the  vice  president's  criticism.41 

Similarly,  Vince  Blasi,  who  conducted  a quantitative 
and  qualitative  study  of  the  journalist's  privilege  issue 
published  in  1971,  found  that  journalists  were  less  likely 
than  in  the  past  to  cooperate  with  officials.  Blasi,  like 
Schudson,  traced  what  he  called  journalists' 
"disillusionment"  with  the  nation's  political  leadership  to 
the  early  1960s  and  government  attempts  at  "subtle 
manipulation"  of  the  press.42  Blasi  found  that  older  as  well 
as  younger  journalists  had  become  so  alienated  from 
government  that  they  felt  no  obligation  to  help  officials.43 

As  Schudson  noted,  many  young  journalists  who  came  of 
age  in  the  "critical  culture"  of  the  1960s  were  often 
sympathetic  to  the  goals  of  dissident  movements  and  also 
often  were  assigned  to  cover  them.44  Also,  both  journalists 
and  their  employers  often  believed  that  coverage  of 
dissidents  was  important.  As  one  respected  journalism  review 
noted,  coverage  of  dissidents  was  necessary  because  public 
knowledge  of  the  groups'  complaints  was  needed  before 


41  Jd.  at  1202-1203. 

42Vince  Blasi,  The  Newsman's  Privilege : An  Empirical 
Study,  70  Mich.  L.  Rev.  229,  234  (1971). 

43 Jd.  at  234-235. 

44See  text  accompanying  supra  note  36. 
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society  could  act  on  the  complaints.45  But  journalists  were 
caught  between  the  dissidents'  suspicions  of  and  hostility 
toward  the  institutional  mainstream  press  and  official 
interest  in  engaging  reporters  as  quasi-investigators  of 
possible  illegal  activities  of  the  dissident  groups.46 

Blasi's  study  in  1971  also  noted  that  the  journalist's 
confidential  relationship  with  sources  was  particularly 
sensitive  when  it  came  to  dissidents.47  However,  the 
empirical  study  was  unable  to  document  a significant 
damaging  effect  on  most  journalists'  relationships  with 
confidential  sources.  Journalists  who  were  asked  if  their 
coverage  had  been  adversely  affected  in  the  past  eighteen 
months  by  the  possibility  they  might  be  subpoenaed  answered 
"no"  81.1  percent  of  the  time.48 

However,  in  a qualitative  portion  of  the  study,  in 
which  Blasi  reported  on  his  interviews  with  journalists, 
some  reported  that  sources  in  dissident  groups  had  reacted 
to  the  threat  of  the  journalist  being  subpoenaed  by  cutting 
off  access.  For  example,  one  reporter  for  the  New  York  Times 
said  he  had  responded  to  a House  committee  subpoena  for 
testimony  about  a radical  student  organization.  However,  he 

45Benno  C.  Schmidt  Jr.,  The  Decision  is  Tentative, 
Columbia  Journalism  Rev.  , Sept . /Oct . 1972,  at  25-26. 

46 The  Subpoena  Dilemma,  Columbia  Journalism  Rev.  , Spring 
1970,  at  2-3. 

47Blasi,  supra  note  42,  at  24  0. 


48 Jd.  at  270-271. 
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had  confined  his  testimony  only  to  information  in  his 
published  stories.  Still,  the  organization  refused  to  let 
him  cover  its  activities  further  and  passed  a resolution 
condemning  his  cooperation  with  the  committee.49 

In  the  late  1960s,  the  media  began  to  take  notice  of 
the  subpoena  issue  and  report  on  it . Media  coverage  of  the 
subpoena  issue  began  in  earnest  at  about  the  same  time  that 
Earl  Caldwell,  a New  York  Times  correspondent  covering  the 
Black  Panthers,  a radical  civil  rights  group,  was  being 
subpoenaed  in  California.  Newsweek  noted  that  the  press  and 
government  were  entering  a new  era  in  their  relationships. 
In  the  past,  the  magazine  reported,  a journalist  who  came 
upon  information  about  a murder  investigation  or  other 
criminal  act  would  take  the  information  to  the  police  and 
trade  it  for  information  he  or  she  did  not  have.  In  the  new 
context,  the  information  was  about  dissident  political 
movements,  and  the  old  rules  no  longer  applied  because  of 
the  perceived  danger  of  government  repression  of  unpopular 
views . 50 

Government  attorneys  quoted  in  the  story  argued, 
however,  that  the  press  was  being  hypocritical  for 
complaining  about  the  subpoenas.  They  noted  that  the  press 
was  only  too  happy  to  turn  information  over  to  authorities 
during  the  civil  rights  struggles  in  the  South  and  when 

49Xd.  at  262-263. 

50 Subpoenas  and  Sources,  Newsweek,  Feb.  16,  1970,  at  55. 


204 


Chicago  police  officers  were  accused  of  beating  journalists 
during  the  Democratic  National  Convention  in  1968. 51  Why 
should  they  balk  at  assisting  investigators  now? 

The  Newsweek  story  noted  that  subpoenas  had  been  issued 
to  NBC,  Time,  Life,  Newsweek  and  four  Chicago  newspapers  in 
connection  with  the  "Chicago  Eight"  trial  of  alleged  leaders 
of  violent  protests  at  the  Democratic  Convention.  Also,  CBS 
had  been  ordered  to  turn  over  all  footage,  including  unused 
film,  to  the  government  from  a 60  Minutes  story  it  did  on 
the  Black  Panthers,  a militant  civil  rights  group.52 

CBS  publicly  announced  that  it  had  been  subpoenaed  by 
the  government  in  early  February  1970.  Saturday  Review 
magazine  noted  that  before  CBS  reported  on  its  subpoena 
battle,  most  of  the  news  organizations  did  not  know  that  the 
others  had  been  subpoenaed.  Time  editors,  for  example, 
thought  the  subpoena  for  its  files  on  the  Weathermen,  a 
militant  student  group,  was  an  isolated  incident  and 
complied  without  much  thought.  Newsweek  also  complied  with  a 
similar  subpoena,  although  it  cut  all  mentions  of 
confidential  sources  and  information  from  the  files  it 
turned  over.  CBS  news  executives  were  prepared  to  fight, 
Saturday  Review  said,  but  an  archivist  turned  over  all  the 
film  on  the  Black  Panthers  story  when  the  Secret  Service 
demanded  it  because  the  archivist  did  not  know  the  news 

51  Id. 

52 


Id. 
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department  was  planning  a legal  challenge.53  News  executives 
at  the  media  outlets  reported  that  their  legal  advisers  had 
recommended  complying  with  the  subpoenas  because  the  law  did 
not  seem  to  be  on  the  media's  side.  Saturday  Review  wondered 
if  the  growth  of  media  conglomerates  was  hampering  the  press 
in  fighting  the  subpoenas.  The  magazine  noted  that  the  news 
staffs  at  the  network  and  magazines  were  ready  to  fight 
subpoenas,  but  the  issue  was  turned  over  to  corporate 
attorneys  who  it  said  were  more  concerned  with  the  company's 
profit  margin  and  pleasing  stockholders  than  in  fighting  for 
press  freedom.54 

The  Branzburg  Reporters  Attract  Government  Interest 

In  addition  to  the  CBS  report  on  subpoenas,  Earl 
Caldwell's  case  helped  to  spur  coverage  about  the  subpoena 
issue.  Caldwell,  an  African-American,  wrote  in  late  1969 
about  his  visit  to  Black  Panther  headquarters  in  Oakland, 
Calif.,  and  his  interview  with  David  Hilliard,  who  was  the 
party's  chief  of  staff.  The  interview  came  a week  after  two 
Black  Panthers  were  killed  in  Chicago  when  police  raided 
their  office.  In  the  interview,  Hilliard  said  the  aim  of  the 
Panthers  was  the  "overthrow  of  the  government  by  way  of 
force  and  violence."  Hilliard  said  the  ultimate  aim  of  the 


53Alan  M.  Adel  son.  Have  the  News  Media  Become  Too  Big 
to  Fight?  Saturday  Rev.,  March  14,  1970,  at  106. 


54  Jd. 
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Panthers  was  to  form  a socialist  government  that  eventually 
would  lead  to  Communism.55 

Although  Hilliard's  comments  were  not  unusual  for  Black 
Panther  leaders,  six  weeks  later,  a federal  grand  jury 
meeting  in  San  Francisco  subpoenaed  Caldwell  and  his  notes 
from  the  Hilliard  interview.  Federal  prosecutors  said  they 
were  investigating  charges  that  Hilliard  made  threats  on  the 
life  of  President  Nixon  during  a speech  on  Nov.  15,  1969,  in 
San  Francisco.56  Caldwell  refused  to  testify,  saying  that 
even  appearing  before  a grand  jury  would  damage  his  delicate 
working  relationship  with  the  Panthers. 

A U.S.  District  Court  judge  in  San  Francisco  ruled  that 
Caldwell  had  to  appear  before  the  grand  jury  but  could 
refuse  to  identify  confidential  sources.57  While  the  case 
was  being  argued  and  decided,  the  term  of  the  grand  jury 
ended.  A new  grand  jury  subpoenaed  Caldwell  again,  and  this 
time  he  refused  to  appear  at  all  and  was  held  in  contempt.58 

One  day  after  reporting  that  Caldwell  had  been 
subpoenaed,  the  New  York  Times  began  a series  of  stories  and 
editorials  attacking  the  government's  use  of  subpoenas  on 

55Earl  Caldwell,  Declining  Black  Panthers  Gather  New 
Support  from  Repeated  Clashes  with  Police,  N.Y.  Times,  Dec. 

14,  1969,  at  69. 

56 Times  Reporter  Gets  a Subpoena,  N.Y.  Times,  Feb.  3, 

1970,  at  20. 

57In  Re  Caldwell,  311  F . Supp . 358  (N.D.  Cal.  1970). 

58Branzburg  V.  Hayes,  408  U.S.  665,  678  (1972)  . 
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news  media  representatives.  In  a page  1 story,  the  Times 
quoted  representatives  of  the  newspaper,  Time,  Newsweek,  and 
CBS  expressing  concern  about  the  number  of  subpoenas  being 
served  on  news  organizations.  Hedley  Donovan,  editor-in- 
chief  of  Time  Inc.,  was  quoted  as  saying  that  the  subpoenas 
appeared  "to  make  the  press  an  arm  of  law-enforcement 
agencies,  which  is  not  its  role."  Donovan  said  that  while  he 
recognized  the  obligation  that  journalists,  like  other 
citizens,  had  to  cooperate  with  judicial  procedures,  he 
worried  that  the  subpoenas  would  undermine  the  ability  of 
the  press  to  gather  and  report  the  news.59 

Two  days  later,  the  Times  was  able  to  report  that  the 
Justice  Department  had  backed  down  from  its  demand  for 
Caldwell's  information  and  agreed  to  negotiate  with  the 
press  on  how  much  information  to  release.60  Attorney  General 
John  Mitchell  said  he  regretted  any  "misunderstanding"  that 
led  Justice  Department  attorneys  to  believe  that  they  should 
serve  wholesale  subpoenas  on  members  of  the  press.61  But  in 


S9News  Media  Heads  Cite  their  Concerns  on  U.S. 

Subpoenas,  N.Y.  Times,  Feb.  4,  1970,  at  1. 

60Fred  P.  Graham,  Government  Eases  Demand  for  Newsmen's 
Files,  N.Y.  Times,  Feb.  5,  1970,  at  1. 

61  Promise  on  Subpoenas,  Time,  Feb.  16,  1970,  at  49.  In 
fact,  Mitchell  developed  a set  of  guidelines  for  federal  law 
enforcement  officials  to  follow  in  determining  whether 
members  of  the  press  should  be  subpoenaed.  The  guidelines 
generally  discouraged  Justice  Department  officials  from 
using  the  press  as  an  "investigative  arm"  and  required  that 
no  subpoenas  be  issued  to  the  press  without  Mitchell's 
express  authorization.  See  Blasi,  supra  note  42,  at  282-283 
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March,  a new  grand  jury  was  impaneled  and  Caldwell  was  again 
subpoenaed.  Times  counsel  James  C.  Goodale  said  he  was 
"extremely  disappointed. " The  Black  Journalists  organization 
condemned  the  move,  accusing  the  federal  government  of 
trying  to  make  Caldwell  "an  unwilling  informer  against  the 
black  community."62 

Another  reporter  covering  the  Black  Panthers  found 
himself  at  the  center  of  the  subpoena  battle  in  1970. 

Rioting  in  New  Bedford,  Mass.,  on  July  30  resulted  in  burned 
buildings,  overturned  cars,  looting  and  32  arrests,  but  few 
injuries.63  Paul  Pappas,  a reporter  for  a New  Bedford 
television  station,  returned  to  the  city  from  the  station's 
bureau  in  Providence,  R.I.,  to  cover  the  disturbances.  He 
covered  a news  conference  at  the  Black  Panthers' 
headquarters  at  a boarded-up  store  in  the  city  and  got 
permission  to  come  back  later.  That  night,  he  was  allowed 
into  the  headquarters  building  on  the  condition  that  he 
report  on  nothing  he  saw  there  except  an  anticipated  police 
raid.  He  stayed  for  about  four  hours  but  no  police  raid 
came.  Pappas  left  and  did  not  file  a story.64 


( citing  Attorney  General's  Guidelines  for  Subpoenas  to  News 
Media,  7 Crim.  L.  Rep.  2461  (Sept.  2,  1970)). 

62A  Times  Reporter  Gets  2d  Subpoena,  N.Y.  Times,  March 
17,  1970,  at  30. 

“Associated  Press,  Police  Consider  Weapons  Search, 

N.Y.  Times,  July  31,  1970,  at  45. 

64Branzburg  v.  Hayes,  408  U.S.  665,  672  (1972)  . 
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Two  months  later,  however,  he  was  summoned  before  a 
grand  jury  and  asked  to  divulge  what  had  taken  place  inside 
the  Black  Panthers'  headquarters.  Pappas  refused,  but  a 
trial  judge  denied  his  motion  to  quash  the  subpoena  for  his 
testimony,  stating  that  there  was  no  constitutional 
privilege  allowing  a journalist  to  refuse  to  testify.  The 
Supreme  Judicial  Court  of  Massachusetts  refused  to  reverse 
the  trial  judge.  The  Massachusetts  court  ruled  that  there 
was  no  constitutional  privilege  allowing  a journalist  to 
escape  the  same  requirements  as  other  citizens  to  appear 
when  summoned  before  a grand  jury.65 

A reporter  in  Kentucky  also  found  himself  embroiled  in 
a subpoena  battle  for  his  coverage  of  a counter-cultural 
issue.  Paul  Branzburg,  a reporter  for  The  Courier- Journal  in 
Louisville,  twice  attracted  the  attention  of  grand  juries  in 
1969  and  1971  for  his  stories  about  the  drug  culture  in 
Kentucky.  As  Norman  Isaacs,  executive  editor  of  The  Courier- 
Journal,  explained  three  years  later,  Branzburg  approached 
Isaacs  one  day  in  1969  with  a story  idea.  Two  young  men  who 
processed  marijuana  into  the  more  potent  hashish  had  agreed 
to  be  interviewed  about  their  illegal  activity  on  the 
condition  they  not  be  identified.  The  story  would  offer  a 
rare  inside  look  at  the  drug  culture,  a topic  of  increasing 
interest  in  Louisville  and  elsewhere  in  the  nation.  However, 
both  Branzburg  and  Isaacs  knew  that  the  story  likely  would 

65In  Re  Pappas,  266  N.E.2d  297  (Mass.  1971). 
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attract  the  attention  of  local  authorities  and  possibly  lead 
to  Branzburg  being  subpoenaed  to  reveal  his  sources  to  a 
grand  jury.  Isaacs  told  Branzburg  to  go  ahead  with  the  story 
and  promised  that  should  the  authorities  demand  the 
reporter's  testimony,  the  newspaper  would  back  his  decision 
not  to  testify  "right  up  to  the  top."66 

Branzburg' s story  about  the  two  manufacturers  of 
hashish  appeared  on  Nov.  15,  1969,  near  the  bottom  of  page  1 
of  the  Courier- Journal . The  story  appeared  under  a rather 
innocuous  headline,  "The  Hash  They  Make  Isn't  to  Eat."  The 
story  quoted  two  hashish  makers,  identified  as  "Larry,  a 
young  Louisville  hippie,"  and  his  partner,  "Jack," 
discussing  making  and  selling  hashish,  a concentrate  of 
marijuana.  They  told  Branzburg  that  they  could  make  up  to 
$5,000  for  three  weeks  of  work.  At  one  point,  "Larry"  is 
quoted  as  saying:  "I  don't  know  why  I'm  letting  you  do  this 
story.  To  make  the  narcs  (narcotics  officers)  mad,  I guess. 
That's  the  main  reason.  1,67 

The  story  quickly  caught  the  attention  of  narcotics 
officers  and  the  local  commonwealth's  attorney,  and 
Branzburg  was  subpoenaed  to  appear  before  a Jefferson  County 
grand  jury.  Branzburg  refused  to  reveal  his  sources. 

Criminal  Court  Judge  J.  Miles  Pound  threatened  to  jail 

“Norman  E.  Isaacs,  There  May  be  Worse  to  Come  from 
This  Court,  Columbia  Journalism  Rev.  , Sept . /Oct . 1972,  at  19. 

67Paul  M.  Branzburg,  The  Hash  They  Make  Isn't  to  Eat, 
Courier- Journal,  Nov.  15,  1969,  at  A-l. 


211 


Branzburg  for  contempt.  Before  Pound  could  act  on  his 
threat,  however,  the  Kentucky  Court  of  Appeals,  then  the 
state's  highest  court,  ordered  Pound  to  delay  further 
proceedings  until  it  could  rule  on  whether  Branzburg  could 
refuse  to  testify  under  Kentucky's  shield  law.68 

The  Kentucky  Court  of  Appeals  ruled  in  November  1970 
that  the  Kentucky  shield  law  did  not  apply  to  Branzburg' s 
observation  of  criminal  activity.69  The  court  said  that 
neither  the  shield  law  nor  the  First  Amendment  relieved  a 
reporter  of  the  duty  of  all  citizens  to  testify  about  crimes 
the  journalist  had  observed.70 

Between  the  time  the  Branzburg  case  was  argued  before 
the  Kentucky  Court  of  Appeals  and  the  decision  was 
announced,  Earl  Caldwell  won  a significant  victory  in  his 
battle  against  a subpoena.  The  Times  took  the  case  to  the 
Ninth  Circuit  of  the  U.S.  Courts  of  Appeals,  which  ruled 
that  Caldwell  did  not  have  to  appear  before  the  grand  jury 
at  all  unless  the  government  could  show  it  had  a compelling 
need  for  his  information  and  no  other  source  for  it.  The 
federal  appeals  court  said  the  First  Amendment  provided  a 
qualified  privilege  not  to  testify  because  compelled 
testimony  could  damage  the  reporter's  relationships  with 

66 Court  of  Appeals  Bars  Judge  Pound  from  Holding 
Reporter  in  Contempt,  Courier- Journal,  Nov.  26,  1969,  at  B-5. 

69Branzburg  v.  Pound,  461  S.W.2d  354  (Ky.  1970)  . 

70  Id. 
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sources  and  force  reporters  to  censor  themselves  to  avoid 
being  subpoenaed.71 

Branzburg's  attorney  asked  the  Kentucky  Court  of 
Appeals  to  grant  a rehearing  based  on  the  Caldwell 
decision,72  and  no  action  was  taken  against  Branzburg  while 
the  court  considered  whether  to  grant  the  rehearing.  Before 
the  court  of  appeals  could  rule  on  Branzburg's  petition  for 
rehearing,  the  reporter  published  another  controversial 
story  about  drugs  in  Kentucky. 

On  Jan.  10,  1971,  the  story,  featured  on  the  Courier- 
Journal  & Times'  Sunday  front  page,  detailed  the  use  of 
illegal  drugs,  especially  marijuana,  in  Frankfort,  the  state 
capital.  Branzburg  based  the  story  on  interviews  with  drug 
users  ranging  from  high  school  students  to  state  employees. 
Branzburg  heavily  quoted  the  two  dozen  drug  users  he 
interviewed  but  did  not  reveal  their  names.73 

A Franklin  County  grand  jury  within  days  subpoenaed 
Branzburg  to  appear  and  testify  about  what  he  had  seen  and 
identify  those  he  had  interviewed.  Branzburg  refused,  and 
Franklin  County  Circuit  Judge  Henry  Meigs  rejected 
Branzburg's  arguments  that  he  should  not  have  to  testify. 

71Caldwell  v.  United  States,  434  F.2d  1018  (9th  Cir. 
1970) . 

72Anne  Pardue,  Court  Asked  to  Reconsider  Its  Ruling  in 
Hashish  Case,  Courier- Journal,  Dec.  8,  1970,  at  A-8. 

73Paul  M.  Branzburg,  Rope  Turns  to  Pot:  Once  an 
Industry,  Kentucky  Hemp  has  Become  a Drug  Problem,  Courier- 
Journal  & Times,  Jan.  10,  1971,  at  A-l. 
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Meigs  said  he  would  grant  a "protective  order"  allowing 
Branzburg  to  keep  his  confidential  sources  secret,  but  the 
judge  said  that  Branzburg  would  still  have  to  name  people  he 
saw  committing  crimes  or  who  admitted  committing  crimes. 
Branzburg  replied  that  that  would  include  "just  about 
everybody  I talked  to."74 

Meigs  delayed  his  order  that  Branzburg  testify  until 
the  reporter  could  seek  relief  before  the  Kentucky  Court  of 
Appeals.  The  newspaper  also  asked  that  the  court  rule  on  its 
motion  for  rehearing  in  the  hashish  case.  The  Court  of 
Appeals  quickly  denied  Branzburg' s appeal  of  the  Meigs  order 
and  rejected  a rehearing  in  the  hashish  case.75  The  Court  of 
Appeals  then  rejected  a Courier- Journal  motion  to  delay 
further  proceedings  for  90  days  until  the  paper  could  appeal 
to  the  U.S.  Supreme  Court.76  However,  before  the  Franklin 
County  prosecutor  could  take  Branzburg  back  before  the  grand 
jury,  U.S.  Supreme  Court  Justice  Potter  Stewart  blocked  any 
further  action  for  30  days  to  allow  the  Courier- Journal  time 
to  prepare  a petition  for  a full-scale  review  of  the  case.77 


14 Franklin  Judge  Rules  C-J  Reporter  Must  Appear  in 
Jury's  Drug  Probe,  Courier- Journal,  Jan.  19,  1971,  at  A-l. 

75Livingston  Taylor,  Court  of  Appeals  Rejects  Two 
Petitions  by  Reporter,  Courier- Journal,  Jan.  23,  1971,  at  A-l. 

76Livingston  Taylor,  Appeals  Court  Rejects  Delay  in 
Branzburg  Case,  Courier- Journal,  Jan.  26,  1971,  at  A-l. 

77James  C.  Tunnell,  Supreme  Court  Blocks  Branzburg -Case 
Action,  Courier- Journal,  Jan.  27,  1971,  at  A-l. 
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The  Branzburg  Ruling 

The  government  appealed  the  Ninth  Circuit's  Caldwell 
decision,  Pappas  and  Branzburg  appealed  the  Massachusetts 
and  Kentucky  decisions,  and  the  U.S.  Supreme  Court  granted 
certiorari . 78  In  Branzburg  v.  Hayes,19  the  Court  consolidated 
the  Caldwell  case  with  the  appeals  by  Pappas  and 
Branzburg . 80 

Justice  Byron  White's  majority  opinion  rejected  the 
reporters'  First  Amendment  claims  that  forcing  them  to 
reveal  the  identities  of  confidential  sources  would  deter 
the  "free  flow  of  information"  protected  by  the  amendment.81 
While  conceding  that  news  gathering  deserved  "some"  First 
Amendment  protection, 82  Justice  White  wrote  that  the  First 
Amendment  did  not  invalidate  any  "incidental  burdening"  of 
the  press  caused  by  the  enforcement  of  laws  that  apply  to 
all  citizens.83  Courts,  Justice  White  wrote,  consistently 
had  found  that  the  public  "has  a right  to  every  man's 
evidence"  except  in  those  instances  when  a constitutional, 

78402  U.S.  942  (1971)  . 

79408  U.S.  665  (1972)  . 

80Branzburg  v.  Hayes,  408  U.S.  665  (1972) . Branzburg  v. 
Pound,  461  S.W.2d  345  (Ky.  1971)  and  Branzburg  v.  Meigs,  503 
S . W . 2d  748  (Ky.  1971)  were  consolidated  on  appeal.  The  name 
of  the  case  became  Branzburg  v.  Hayes  after  Judge  Pound  died 
and  was  replaced  by  Judge  Hayes. 

81Branzburg  v.  Hayes,  408  U.S.  665,  679-680  (1972). 

82Id.  at  681. 


83 Jd.  at  682-683. 
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common-law,  or  statutory  privilege  had  been  accorded  to  a 
possible  witness.84 

Justice  White  said  the  Court  could  not  "seriously 
entertain"  the  idea  that  journalists  should  be  able  to 
conceal  the  criminal  conduct  of  sources  "on  the  theory  that 
it  is  better  to  write  about  crime  than  do  something  about 
it."85  He  also  said  that  there  was  no  compelling  evidence 
that  forcing  reporters  to  reveal  sources'  identities  would 
chill  the  news-gathering  process.86  He  noted  the  Blasi 
survey  but  added  that  it  did  not  demonstrate  that  the  threat 
of  subpoenas  harmed  most  reporter-source  relationships.87 

Justice  White  also  expressed  concern  that  recognizing  a 
privilege  would  build  a "virtually  impenetrable"  wall  around 
a private  system  of  press  informers  that  would  be 
unaccountable  to  the  public.88  Justice  White  noted  that  law 
enforcement  officers  regularly  used  confidential  informants 
but  that  relationship  was  in  "public,  not  private,  hands.  We 
think  it  should  remain  there.  . . . 1,89 


84Id.  at  686-688  ( citing  United  States  v.  Bryan,  339 
U.S.  323  (1950) ) . 

85 Jd.  at  692. 

86 Jd.  at  693-694. 

87 Jd.  at  694,  n.  33  ( citing  Blasi.  See  text 
accompanying  supra  notes  42-43) . 

88 Jd.  at  697. 


89Jd.  at  697-698. 
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Noting  that  the  press  litigants  in  Branzburg  v.  Hayes 
had  sought  a qualified  rather  than  absolute  privilege. 
Justice  White  said  the  Court  still  was  unwilling  to  "embark 
the  judiciary  on  a long  and  difficult  journey  to  ...  an 
uncertain  destination."90  The  difficulty  arose  from  two 
sources,  Justice  White  wrote:  First,  a qualified  privilege 
would  embroil  courts  in  preliminary  proceedings  to  determine 
if  the  government  had  a "compelling  need"  for  the  reporter's 
information.  Such  a case-by-case  approach  would  make  it 
difficult  to  predict  in  which  situations  judges  would  order 
disclosure . 91 

Second,  Justice  White  wrote,  courts  would  have  to 
determine  who  qualified  as  a journalist  who  could  claim  the 
privilege.  He  wrote  that  the  Supreme  Court  traditionally  had 
found  the  press  clause  to  embody  a personal  right  that 
applied  to  the  "lonely  pamphleteer"  as  well  as  the 
metropolitan  newspaper  publisher.  Almost  any  author  could 
claim  that  he  or  she  performed  the  informative  function  that 
reporters  performed,  Justice  White  added.92 

In  a concurring  opinion,  Justice  Lewis  Powell  noted  the 
"limited  nature"  of  the  holding.  The  Court  did  not  hold  that 
journalists  were  without  constitutional  rights  when  called 


90Id.  at  703. 
91  Jd.  at  702. 


92Xd.  at  704-705. 
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before  grand  juries,  Justice  Powell  wrote.93  He  said  that 
journalists  who  suspected  they  were  called  to  testify  for 
the  purpose  of  harassment  or  otherwise  in  bad  faith  "will 
have  access  to  the  court"  to  challenge  a subpoena.  Powell 
suggested  that  courts  should  be  responsive  to  journalists 
whose  evidence  appeared  to  be  irrelevant  to  an 
investigation.  Each  such  claim,  Justice  Powell  added,  should 
be  judged  on  a case-by-case  basis.94 

However,  although  Justice  Powell  seemed  to  leave  room 
for  hope  that  a constitutional  privilege  did  exist  in  some 
circumstances,  he  also  took  issue  with  Justice  Potter 
Stewart's  dissenting  opinion.95  Justice  Powell  said  that 
Justice  Stewart's  approach,  which  would  have  required  a 
three-part  balancing  test  before  journalists  could  be  forced 
to  testify,  would  create  a heavy  burden  for  the  government 
and  subordinate  the  "essential  societal  interest  in  the 
detection  and  prosecution  of  crime."96 

In  his  dissent,  Justice  Stewart,  joined  by  Justices 
William  Brennan  and  Thurgood  Marshall,  argued  that  the 
majority  decision  would  lead  state  and  federal  authorities 
to  "annex  the  journalistic  profession  as  an  investigative 

93Jd.  at  709  (Powell,  J.  , concurring). 

94Id.  at  709-710  (Powell,  J. , concurring) . 

9SSee  text  accompanying  infra  notes  97-100. 

96Branzburg  v.  Hayes,  408  U.S.  665,  710  (1972)  (Powell, 
J. , concurring) . 
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arm  of  the  government."97  Justice  Stewart  wrote  that  the 
right  of  journalists  to  protect  confidential  sources  was 
rooted  in  the  societal  interest  in  "a  full  and  free  flow  of 
information  to  the  public."98  A free  flow  of  information  was 
essential  to  a free  society  based  on  the  idea  of  self- 
government,  Justice  Stewart  wrote.99 

Justice  Stewart  favored  weighing  First  Amendment 
interests  against  other  constitutional  interests  on  a case- 
by-case  basis.  Before  a journalist  should  be  required  to 
testify  before  a grand  jury  and  reveal  confidences,  the 
government  would  have  to  show.  Justice  Stewart  wrote: 

(1)  ...  that  there  is  probable  cause  to  believe 
that  the  newsman  has  information  that  is  clearly 
relevant  to  a specific  probable  violation  of  law; 

(2)  ...  that  the  information  sought  cannot  be 

obtained  by  alternative  means  less  destructive  of 
First  Amendment  rights;  and  (3)  ...  a compelling 

and  overriding  interest  in  the  information.100 

In  a separate  dissent,  Justice  William  0.  Douglas 
argued  that  the  journalist's  privilege  should  be  absolute.101 
He  explicitly  rejected  the  idea  of  a balancing  test  in 
privilege  cases,  arguing  that  "all  of  the  'balancing'  was 


97Jd.  at  725  (Stewart,  J.  , dissenting)  . 

98Id.  (Stewart,  J.  , dissenting). 

"id.  at  725-727  (Stewart,  J. , dissenting) . 
100 Id.  at  743  (Stewart,  J.  , dissenting)  . 

101  Jd.  at  711-712  (Douglas,  J.  , dissenting)  . 
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done  by  those  who  wrote  the  Bill  of  Rights"  when  they 
phrased  the  First  Amendment  in  "absolute  terms 102 

Justice  Douglas  argued  that  the  majority  opinion  would 
"impede  the  wide-open  and  robust  dissemination  of  ideas" 
that  a free  press  fostered  and  protected.  Fear  of  disclosure 
would  force  dissidents  to  communicate  less  openly  with 
reporters,  he  said,  and  would  inhibit  editors  and  reporters 
from  writing  some  stories.103 

Justice  Douglas  argued  that  the  press  had  a "preferred 
position"  in  the  Constitution  "not  to  enable  it  to  make 
money,  not  to  set  newsmen  apart  as  a favored  class,  but  to 
bring  fulfillment  to  the  public's  right  to  know."104  Justice 
Douglas  expressed  fear  that  the  government's  power  was 
becoming  "more  and  more  pervasive"  and  that  it  would  use 
that  power  to  "suffocate  both  people  and  causes."  The 
majority  opinion,  he  said,  had  "broken  down  the  fences"  that 
had  protected  the  press,  "and  the  people  are  the  victims."105 

The  Branzburg  ruling  thus  addressed  a number  of  First 
Amendment  issues  concerning  the  journalist's  privilege.  The 
majority  rejected  the  idea  that  the  First  Amendment  press 
clause  mandated  a special  privilege  allowing  reporters  to 
keep  source  identities  confidential  in  grand  jury  settings 

102Jd.  at  713  (Douglas,  J.  , dissenting)  . 

103Jd.  at  720-721  (Douglas,  J.  , dissenting). 

104Jd.  at  721  (Douglas,  J.  , dissenting)  . 

105Jd.  at  724-725. 
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if  reporters  had  witnessed  criminal  activity  or  had  evidence 
of  such  activity.106  The  Court  said  the  press  clause  created 
a personal  right,  not  a right  unique  to  journalists,107  and 
that  no  citizen  could  overcome  the  general  rule  that  the 
government  was  entitled  to  "every  man's  evidence."108 

The  majority  also  found  the  journalists'  claims  that 
forcing  them  to  reveal  sources  would  impede  the  flow  of  news 
to  the  public  unconvincing.109  Given  the  Court's  skepticism 
about  the  foundation  for  the  journalists'  claims,  it  was 
unwilling  to  put  trial  courts  through  the  process  of  holding 
preliminary  hearings  to  determine  whether  the  privilege 
should  apply  on  a case-by-case  basis.110 

Meanwhile,  Justice  Powell's  concurrence  suggested  that 
journalists  in  other  fact  situations  could  be  afforded  a 
testimonial  privilege  if  the  government  sought  information 
that  was  irrelevant  to  an  investigation  or  for  which  the 
government  had  no  legitimate  need.* * 111  Justice  Stewart's 
dissent  suggested  that  courts  adopt  a test  with  the  two 
prongs  suggested  by  Justice  Powell  --  relevance  and  need  -- 


106See  text  accompanying  supra  notes  81-84. 
101  See  text  accompanying  supra  note  92  . 
108See  text  accompanying  supra  note  84. 

109 See  text  accompanying  supra  notes  86-87. 
110See  text  accompanying  supra  note  91. 

111See  text  accompanying  supra  notes  93-94. 
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with  some  modification,  and  a requirement  that  no  other 
source  be  available.112 

Justice  Stewart  based  his  support  for  the  qualified 
privilege  on  two  First  Amendment  values:  the  need  to  ensure 
the  free  flow  of  information  to  the  public  and  the  need  to 
protect  the  press's  autonomy  from  unwarranted  government 
interference.113  Justice  Douglas  also  expressed  concern  about 
the  free  flow  of  information  and  the  public's  right  to  know, 
and  he  expressed  concern  that  the  decision  would  allow  a 
powerful  government  to  trample  people  and  their  causes.114 

Reaction  to  Branzburg 

Shortly  after  the  Branzburg  ruling,  the  Courier- Journal 
editorialized  that  the  public  would  be  the  true  loser  in  the 
decision  because  the  ruling  would  hamper  the  work  of 
investigative  reporters  in  gathering  information  vital  to 
the  public  interest.115  The  editorial  expressed  hope  that  a 
later  court  would  reverse  the  ruling  but  said  that  such  a 
ruling  would  come  only  when  the  public  became  "convinced 
that  the  press  is  its  last  best  defense  against  apathy, 
waste,  corruption  and  injustice."116  However,  the  paper  said 

112See  text  accompanying  supra  note  100. 

113See  text  accompanying  supra  notes  97-99. 

114 See  text  accompanying  supra  notes  103-105. 

115 Branzburg -Case  "Loser"  Is  the  People,  Courier- Journal, 
July  2 , 1972 , at  F-2 . 

116  Id. 
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it  was  clear  that  the  public  and  the  Court  were  not  yet 
convinced  that  the  press  deserved  the  kind  of  trust  that 
would  have  made  a favorable  decision  possible.117  The 
Courier- Journal  added  that  the  decision  would  not  affect  the 
"cozy  relationship"  between  the  press  and  government  and 
other  "establishment"  sources  who  sought  anonymity  for  their 
statements,  but  would  put  a damper  on  the  press's  ability  to 
"seek  the  confidence  of  the  unpopular,  the  underdogs,  the 
unsavory  and  the  disgruntled."118  The  paper  called  on  the 
press  to  become  more  responsive  to  the  downtrodden  and  on 
the  public  to  become  less  willing  to  settle  for  "ignorance" 
about  the  "underdogs."119 

The  New  York  Times  did  not  comment  on  the  decision  on 
its  editorial  page,  but  a column  by  Tom  Wicker  on  July  2, 
1972,  said  the  Court  had  "significantly  limited  freedom  of 
the  press."120  Wicker  wrote  that  Justice  Powell's  concurrence 
noted  that  any  citizen  could  challenge  a subpoena  in  court, 
but  Wicker  said  that  was  "slight,  if  not  useless, 
compensation."121  Journalists  would  have  to  show  that  their 
testimony  before  a grand  jury  bore  only  a "remote  and 


111  Id. 

118Jd. 

119Id. 

120Tom  Wicker,  The  People  Lose,  N.Y.  Times,  July  2,  1972, 
at  E9 . 


121Jd. 
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tenuous"  relationship  to  the  investigation,  Wicker  wrote,  a 
nearly  impossible  task.  As  did  the  Courier- Journal , Wicker 
wrote  that  the  real  loser  in  the  decision  was  the  public. 
Journalists  did  not  exist  only  for  themselves,  he  said,  but 
represented  "the  American  people  in  certain  vital  functions 
the  people  cannot  perform  individually.  1,122 

Earl  Caldwell,  in  a first-person  article,  said  that  the 
decision  meant  that  "in  America  today  a reporter  cannot  save 
his  notes  or  his  tapes  or  other  documents."123  Caldwell  also 
said  the  Branzburg  decision  meant  that  no  newspaper  could 
hope  to  cover  an  organization  such  as  the  Black  Panthers 
effectively  because  no  reporter  could  be  trusted  to  keep 
confidences . 124 

Some  legal  commentators  have  criticized  the  Supreme 
Court  for  the  Branzburg  decision  and  other  rulings  that  said 
the  First  Amendment  did  not  specially  protect  the  press. 
Professor  Laurence  H.  Tribe,  in  his  treatise  on 
constitutional  law,  suggested  that  the  Burger  Court  was 
"mesmerized  by  its  insistence  that  the  press  not  be  given  a 
privileged  status"  and  insensitive  to  First  and  Fourth 
Amendment  concerns  raised  in  Branzburg  and  two  other 


122  Id. 

123Earl  Caldwell,  Ask  Me.  I Know.  I Was  the  Test  Case, 
Saturday  Rev.,  Aug.  5,  1972,  at  5. 

124 Id.  at  5-6. 
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cases.125  Tribe  said  the  decisions  failed  to  take  into 
account  the  First  Amendment's  "implicit  guarantee  against 
interference  with  the  acquisition  of  knowledge"  and  the  role 
of  reporters  as  "surrogates  for  the  public."126 

Along  similar  lines,  professor  Thomas  Emerson  argued  in 
1976  that  the  Court  in  Branzburg  did  not  give  sufficient 
weight  to  the  public's  right  to  know.  Emerson  said  the  Court 
erred  in  deciding  the  case  solely  on  the  basis  of  whether 
reporters  should  have  a special  privilege  rather  than 
considering  the  right  of  citizens  to  "obtain  hard-to-get 
information  of  immense  social  importance."127  In  a later 
work,  Emerson  criticized  the  Court  further.  He  noted  that  in 
New  York  Times  v.  Sullivan,128  the  Court's  landmark  decision 
on  libel,  the  Court  expressed  concern  that  the  press  remain 
"uninhibited,  robust,  and  wide-open,"  but  in  Branzburg  the 
Court  was  satisfied  as  long  as  the  press  was  not  subjected 


125See  Herbert  v.  Lando,  441  U.S.  153  (1979)  (First 
Amendment  does  not  protect  journalists  from  being  required 
to  disclose  their  thoughts  about  the  information  they  gather 
in  defamation  suits);  Zurcher  v.  Stanford  Daily,  436  U.S. 

547  (1978)  (First  Amendment  does  not  prohibit  police 
searches  of  newspaper  offices  for  evidence  of  crimes  in 
which  the  newspaper  and  its  employees  are  not  suspects) . 

126Laurence  H.  Tribe,  American  Constitutional  Law  976  (2d  ed. 
1988)  . 

127Thomas  I.  Emerson,  Symposium:  The  First  Amendment  and 
the  Right  to  Know:  Legal  Foundations  of  the  Right  to  Know, 
1976  Wash.  U.  L.  Q.  1. 

128 


376  U.S.  254  (1964) . 
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to  official  harassment.129  Emerson  said  the  Court  "casually" 
determined  that  there  was  not  enough  evidence  to  determine 
that  the  press  would  suffer  from  a restricted  flow  of  news. 
He  said  the  Court  did  not  formulate  a doctrine  based  on  the 
impact  on  press  performance  of  requiring  disclosure  but 
"vaguely"  balanced  press  performance  against  the  public 
interest  in  law  enforcement.130 

Emerson  also  said  that  the  Stewart  dissent  would  have 
left  unanswered  questions.  Journalists  would  not  have  been 
able  to  determine,  in  making  a pledge  of  confidentiality, 
when  a court  would  uphold  it . Emerson  argued  that  only 
Justice  Douglas's  absolute  approach  would  have  solved  the 
problem. 131 

Ironically,  before  Branzburg,  Emerson  had  written  a 
lengthy  book  about  what  he  called  "the  system  of  freedom  of 
expression"  without  suggesting  there  was  any  First  Amendment 
right  of  journalists  to  avoid  forced  disclosure  of  source 
identities.  Emerson  only  mentioned  the  journalist's 
privilege  in  the  sense  that  there  was  no  First  Amendment 
problem  with  governments  creating  privileges  by  statute.132 


129Thomas  I.  Emerson,  Freedom  of  the  Press  Under  the 
Burger  Court,  in  The  Burger  Court:  The  Counter-Revolution  That 
Wasn't  1,  17  (Vincent  Blasi  ed.  , 1983)  . 

130 Id.  at  17-18. 

131Id.  at  18. 

132Thomas  I.  Emerson,  The  System  of  Freedom  of  Expression  667 
(1970)  . 
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Emerson's  conversion  to  an  advocate  for  a journalist's 
privilege  after  Branzburg  highlights  an  unusual  effect  of 
the  Court's  decision.  Until  the  Supreme  Court  had  rejected, 
at  least  to  some  extent,  the  idea  that  journalists  had  a 
First  Amendment  right  to  a confidential  relationship  with 
sources,  no  theorists  had  tried  to  blend  the  journalist's 
privilege  into  a general  theory  about  the  First  Amendment. 
But  after  Branzburg , at  least  some  movement  in  that 
direction  occurred. 

Two  examples  are  theories  propounded  by  Vincent  Blasi 
and  C.  Edwin  Baker.  Blasi  developed  a "checking  value" 
theory  in  which  he  argued  that  the  First  Amendment  was 
largely  designed  to  protect  the  rights  of  the  people  to 
"check"  abuses  of  government  power.133  Although  Blasi  did  not 
argue  that  the  press  alone  was  responsible  for  "checking" 
government  power,  he  argued  that  to  participate  in  the 
checking  value  of  the  First  Amendment,  journalists  needed  a 
privilege.  He  argued  that  the  privilege  should  be  absolute 
in  situations  in  which  government  employees  or  officials 
were  the  sources  and  were  exposing  government  misconduct.134 

Baker  has  argued  as  part  of  his  "liberty  theory,"  which 
sees  the  First  Amendment  as  a protection  of  individual 
autonomy,  that  the  press  should  have  an  absolute  privilege 

133Vincent  Blasi,  The  Checking  Value  in  First  Amendment 
Theory,  Am.  B.  Found.  Res.  J.  521  (1977)  . 

134Id.  at  604-607. 
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with  regard  to  both  source  identities  and  work  product,  such 
as  notes,  unpublished  photographs  and  videotapes.  Baker 
argued  that  the  press  needed  "defensive  rights"  to  prevent 
interference  with  its  role  as  an  autonomous  source  of 
information  for  the  public.135 

Chapter  Summary 

Journalists  who  resisted  efforts  to  force  them  to 
reveal  the  identities  of  confidential  sources  to  courts  or 
grand  juries  rarely  claimed  a First  Amendment  right 
protecting  them  from  testifying  until  the  late  1950s.  When 
government  subpoenas  for  information  became  a hot -button 
issue  for  the  press  in  the  late  1960s  and  early  '70s,  the 
press  found  itself  up  against  a long  history  of  legal 
suspicion  toward  privileges  as  hindrances  to  the  legal 
system's  search  for  the  truth. 

Journalists'  disillusionment  with  government  officials 
and  their  reaction  to  hostile  statements  from  the  Nixon 
administration  led  them  to  challenge  subpoenas  more 
frequently.  Eventually,  the  clash  between  the  government's 
need  to  investigate  and  prosecute  alleged  criminals  and 
journalists'  resistance  to  being  used  as  "investigative 
arms"  of  the  government  led  to  the  Supreme  Court. 


135C . Edwin  Baker,  Human  Liberty  and  Free  Speech  230-239 
(1989)  . 
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In  Branzburg  v.  Hayes,136  the  Supreme  Court  determined 
that  the  press  had  no  First  Amendment  right  to  a privilege. 
The  majority  in  the  5-4  decision  determined  that  there  was 
no  credible  evidence  that  lack  of  a privilege  would  hinder 
the  free  flow  of  information  from  source  to  press  to  public. 
The  Court  also  cited  numerous  administrative  problems  that 
it  feared  would  be  created  by  recognition  of  a privilege. 

In  a concurring  opinion.  Justice  Lewis  Powell  indicated 
that  the  door  was  not  completely  closed  on  the  privilege 
issue.  He  said  that  courts  would  still  hear  journalists  who 
were  subpoenaed  to  produce  information  of  doubtful  relevance 
or  for  harassment  purposes.  He  also  wrote  that  privilege 
claims  should  be  judged  on  a case-by-case  basis. 

In  two  opinions  written  by  Justices  Potter  Stewart  and 
William  0.  Douglas,  the  dissenters  accused  the  majority  of 
giving  short  shrift  to  concerns  that  subpoenas  would  lead  to 
confidential  sources  "drying  up."  Such  a result  would  impair 
the  free  flow  of  information  to  the  public,  or,  in  Justice 
Douglas's  words,  the  public's  right  to  know.  They  also 
argued  that  the  majority  had  not  respected  the  press's  need 
for  independence  from  government.  Justice  Stewart  and  two 
other  justices  favored  a qualified  privilege,  in  which 
privilege  claims  would  be  upheld  unless  the  subpoenaing 
party  could  prove  that  the  information  sought  was  relevant, 
unavailable  elsewhere,  and  that  there  was  a compelling  need 

136 


408  U.S.  665  (1972) . 
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for  disclosure.  Justice  Douglas  favored  an  absolute 
privilege  so  that  journalists  and  their  sources  could  be 
assured  of  confidentiality. 

Various  commentators  criticized  the  Court  on  a number 
of  grounds.  One  feature  of  Branzburg  was  that  it  spurred 
more  thought  about  how  a journalist's  privilege  might  fit 
into  general  First  Amendment  theory  than  had  occurred  before 
the  ruling. 

That  was  not  the  only  unusual  feature  of  Branzburg , as 
the  next  four  chapters  will  show.  Branzburg  did  not  hamper 
to  any  significant  degree  the  extension  of  a journalist's 
privilege  in  federal  and  state  courts  of  the  passage  of 
shield  laws.  Chapter  5 examines  how  federal  courts  developed 
privilege  law  favorable  to  the  media  almost  immediately 
after  Branzburg  and  later  extended  privilege  protection,  in 
some  cases,  to  nonconfident ial  information.  Chapter  6 
examines  decisions  on  the  nonconfident ial -informat ion 
privilege  in  the  states  that  do  not  have  shield  laws. 

Chapter  7 examines  how  some  of  the  31  states  with  shield 
laws,  plus  the  District  of  Columbia,  have  fashioned 
statutory  protection  for  nonconfident ial  information. 

Chapter  8 will  look  at  how  state  courts  have  interpreted 
shield  laws  when  nonconf idential-inf ormation  was  being 
sought . 


CHAPTER  5 

THE  PRIVILEGE  FOR  NONCONFIDENTIAL  INFORMATION 
IN  FEDERAL  COURTS 

Chapter  4 discussed  the  Supreme  Court's  seminal  opinion 
in  Branzburg  v.  Hayes 1 that  rejected  a First  Amendment -based 
privilege  for  reporters  seeking  to  conceal  the  names  of 
sources  from  grand  juries.  However,  the  Court's  divided 
opinion  did  not  prevent  lower  federal  courts  from 
recognizing  a First  Amendment  privilege  in  settings  outside 
a grand  jury  investigation. 

Since  Branzburg,  every  circuit  of  the  U.S.  Courts  of 
Appeals  except  the  Sixth  Circuit  has  recognized  a privilege 
for  confidential  information  in  at  least  some  procedural 
circumstances.1 2  As  the  Sixth  Circuit  noted  in  In  Re  Grand 


1408  U.S.  665  (1972) . 

2See,  e.g.,  Bursey  v.  United  States,  466  F.2d  1059  (9th 
Cir.  1972),  reh'g  denied,  466  F.2d  1090  (9th  Cir.  1972) 
(grand  jury);  Cervantes  v.  Time,  Inc.,  464  F.2d  986  (8th 
Cir.  1972),  cert,  denied,  409  U.S.  1125  (1973)  (libel); 

Baker  v.  F & F Investment  Co.,  470  F.2d  778  (2d  Cir.  1972), 
cert,  denied,  411  U.S.  966  (1973)  (civil);  Zerilli  v.  Smith, 
656  F.2d  705  (D.C.  Cir.  1981)  (civil) ; United  States  v. 
Cuthbertson,  630  F.2d  139  (3d  Cir.  1980),  cert,  denied,  454 
U.S.  1056  (1981)  (federal  privilege  exists  in  both  civil  and 
criminal  cases);  LaRouche  v.  NBC,  780  F.2d  1134  (4th  Cir. 
1986);  Miller  v.  Transamerican  Press,  Inc.,  621  F.2d  721 
(5th  Cir.  1980),  cert,  denied,  450  U.S.  1041  (1981) 
(journalists  have  First  Amendment  privilege,  although  it  is 
not  absolute);  United  States  v.  Lloyd,  71  F.3d  1256  (7th 
Cir.  1995)  (district  court  did  not  abuse  discretion  in 
quashing  subpoena  in  criminal  case) ; Silkwood  v.  Kerr-McGee, 
563  F.2d  433  (10th  Cir.  1977)  (recognizing  privilege  and 
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Jury  Proceedings , 3 the  other  circuits  relied  upon  a reading 
of  Justice  Lewis  Powell's  concurrence  in  Branzburg  that 
favored  a privilege  in  circumstances  other  than  when 
journalists  were  called  to  testify  before  grand  juries  about 
criminal  activity  they  witnessed.4  In  rejecting  that 
approach,  the  Sixth  Circuit  said  that  reading  Justice 
Powell's  concurrence  as  an  endorsement  of  Justice  Potter 
Stewart's  dissenting  opinion  would  be  tantamount  to 
substituting  the  dissent  for  the  majority  opinion.5  The 
concurrence  only  was  intended  to  respond  to  Justice 
Stewart's  mischaracterizat ion  of  the  majority  opinion  as  an 
invitation  to  the  government  to  "annex  the  press"  as  an 
investigative  arm  of  government,  the  court  panel  said.6 

The  Branzburg  decision  did  not  address  whether  a 

privilege  was  also  applicable  to  nonconf idential  information 

obtained  by  journalists.  But  a federal  district  court  in 

Florida  in  1975  became  the  first  federal  court  to  extend  a 

journalist's  privilege  to  nonconf idential  information  in 

Loadhol tz  v . Fiel ds . 7 A number  of  federal  courts  have 

finding  that  documentary  filmmaker  could  assert  it) ; United 
States  v.  Caporale,  806  f.2d  1487  (11th  Cir.  1986) 
(recognizing  qualified  privilege  in  criminal  case) . 

3810  F . 2d  580  (6th  Cir.  1987). 

4 Id.  at  584-585. 

5Xd.  at  584. 

6Id.  at  585.  See  Branzburg  v.  Hayes,  408  U.S.  665,  710 
(1972)  (Powell,  J.,  concurring)  and  discussion  of  the 
Branzburg  opinions  in  Chapter  4 . 
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followed  Loadholtz  and  extended  the  journalist's  privilege 
to  nonconf idential  information.7 8  However,  one  Court  of 
Appeals  has  rejected  extension  of  the  privilege  to 
nonconf idential  information, 9 while  another  rejected  the 
privilege  in  the  only  case  it  has  considered  but  did  not 
completely  rule  out  recognizing  it  later.10  Another  has 
rejected  a nonconf idential-information  privilege  claim  in 
criminal  cases  but  not  civil.11 

One  problem  with  Loadholtz  was  that  the  judge  did  not 
explain  his  decision.  Other  courts  have  tried  to  fill  in  the 
blanks  of  Loadholtz , offering  reasons  why  nonconf idential 


7389  F.  Supp.  1299  (M.D.  Fla.  1975) . 

8See,  e.g.,  Shoen  v.  Shoen,  48  F.3d  412  (9th  Cir. 

1995);  United  States  v.  Blanton,  534  F . Supp . 295  (S.D.  Fla. 
1982);  Pugh  v.  Avis  Rent  A Car  System,  Inc.,  1997  U.S.  Dist . 
LEXIS  16671  (S.D.N.Y.  Oct.  28,  1997);  United  States  v.  Nat ' 1 
Talent  Associates,  Inc.,  25  Media  L.  Rep.  2550  (D.N.J. 

1997)  . 

9United  States  v.  Smith,  135  F.3d  963  (5th  Cir.  1998) 

(no  privilege  for  nonconf idential  outtakes  of  interview  with 
criminal  defendant) . Also,  the  issue  has  not  been  decided  by 
the  Sixth,  Seventh,  Eighth,  Tenth  or  Eleventh  Circuits. 
However,  the  Sixth  Circuit  of  the  U.S.  Court  of  Appeals  has 
denied  the  existence  of  any  journalist's  privilege  in 
federal  law.  See  In  Re  Grand  Jury  Proceedings,  810  F.2d  580 
(6th  Cir.  1987) . 

10United  States  v.  LaRouche  Campaign,  841  F.2d  1176 
(1st  Cir.  1988)  . 

1:LThe  Fourth  Circuit  of  the  U.S.  Courts  of  Appeals  has 
rejected  nonconf idential-information  privilege  claims  in 
United  States  v.  Steelhammer,  561  F.2d  539  (4th  Cir.  1977) 

(en  banc)  and  In  Re  Shain,  978  F.2d  850  (4th  Cir.,  1992), 
but  recognized  a privilege  in  a civil  case.  Church  of 
Scientology  Int'l  v.  Daniels,  992  F.2d  1329  (4th  Cir.  1993), 
cert,  denied,  510  U.S.  869  (1993). 
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information  should  be  protected  from  disclosure  --or  why  it 
should  not.  This  chapter  first  examines  how  federal 
appellate  and  trial  courts  have  justified  protecting 
journalists'  nonconfident ial  information  from  forced 
disclosure,  as  well  as  how  some  courts  have  determined  that 
nonconf idential  information  deserved  less  protection  than 
confidential  information,  or  no  protection  at  all.  Next,  the 
chapter  examines  how  courts  have  qualified  the  privilege,  in 
particular  how  they  have  qualified  it  differently  for 
nonconf idential  than  for  confidential  information.  Finally, 
the  chapter  briefly  discusses  an  issue  that  is  not  unique  to 
nonconf idential  privilege  cases  but  is  important  to  the 
privilege  issue  generally:  Who  is  a journalist  for  purposes 
of  the  privilege?12 

Why  Protect  Nonconf idential  Information? 

In  Loadholtz  v.  Fields,13  a federal  district  court 
judge  rejected  a motion  to  compel  discovery  after  a 
newspaper  reporter  refused  to  answer  questions  in  regard  to 
a civil  suit.  The  plaintiff  in  the  suit  demanded  reporter 
Arnold  "Butch"  Prevatt's  testimony  and  documents  related  to 
an  interview  with  the  defendant  that  resulted  in  a published 

12This  chapter  will  deal  primarily  with  cases  involving 
nonconfidentiality  in  which  federal  law  is  applied.  Federal 
case  law  devoted  solely  to  interpreting  state  law  in 
diversity  jurisdiction  cases  --  cases  in  which  two  or  more 
parties  live  in  different  states  --  will  be  examined  in 
later  chapters. 

13389  F.  Supp.  1299  (M.D.  Fla.  1975)  . 
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an  interview  with  the  defendant  that  resulted  in  a published 
story.  Prevatt  resisted  even  though  the  interview  was  "on 
the  record"  and  no  confidential  sources  were  implicated.14 

In  rejecting  the  discovery  motion,  the  court  noted  the 
nonconf idential  nature  of  the  material  sought  but  said  there 
was  no  difference  between  compelling  the  disclosure  of 
confidential  or  nonconf idential  material.  The  distinction 
was  "utterly  irrelevant"  to  the  "chilling  effect"  that 
enforcing  the  subpoenas  in  the  case  would  have  on  the  press 
and  the  flow  of  information  to  the  public,  the  judge 
wrote.15  "The  compelled  production  of  a reporter's  resource 
materials,"  the  court  said,  "is  equally  as  invidious  as  the 
compelled  disclosure  of  his  confidential  informants."16 

One  problem  with  Loadholtz  was  that  the  court  failed  to 
explain  why  it  believed  that  nonconf idential-information 
subpoenas  were  just  as  "invidious"  as  subpoenas  for 
confidential  material.  Other  federal  courts  have  identified 
constitutional  and  public-policy  interests  that  are 
implicated  when  by  compelled  disclosure  of  confidential  and 
nonconf idential  information.  In  the  process,  some  of  those 
courts  also  have  considered  whether  those  interests  are  as 
strong  when  the  information  is  nonconf idential  as  when  it  is 
confidential,  weaker,  or  nonexistent. 

14 Id.  at  1300. 

15Id.  at  1303. 


16  Id. 
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The  Same  Protection  for  Both  Confidential 
and  Nonconf idential  Information 

Only  a few  courts  have  discussed  in  detail  what 
interests  are  implicated  by  forced  disclosure  of 
nonconf idential  information.  For  example,  a district  court 
in  the  Second  Circuit  quashed  a subpoena  to  the  CBS 
television  network  in  1985  in  part  because  of  the  "chilling 
effect"  of  the  subpoena  for  outtakes  of  a post-conviction 
interview  with  a prosecution  witness.17  The  court  said  the 
chilling  effect  would  be  the  reluctance  of  CBS  or  other  news 
media  to  report  on  completed  trials  if  they  could  be 
subjected  to  having  to  provide  testimony,  tapes  and 
documents  to  defendants  seeking  post -conviction  relief.18 

Although  the  First  Circuit  of  the  U.S.  Courts  of 
Appeals  found  that  NBC  had  legitimate  interests  in  trying  to 
protect  nonconf idential  outtakes  from  disclosure,  it  ruled 
against  the  network  on  other  grounds.  In  United  States  v. 
LaRouche  Campaign,19  the  court  noted  that  several  federal 
courts  had  found  that  a distinction  between  subpoenas  for 
confidential  and  nonconf idential  materials  was  "irrelevant 
as  to  the  chilling  effect"  of  forced  disclosure.20  But  the 

17United  States  ex  rel . Vuitton  et  Fils  S.A.  v.  Karen 
Bags,  Inc.,  600  F . Supp . 667  (S.D.N.Y.  1985). 

16 Id.  at  670. 

1984 1 F . 2d  1176  (1st  Cir.  1988)  . 

20Id.  at  1181  (citing  United  States  v.  Blanton,  534  F. 
Supp.  295,  297  (S.D.  Fla.  1982);  Loadholtz  v.  Fields,  389  F. 
Supp.  1299,  1303  (M.D.  Fla.  1975)). 
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panel  said  that  "no  illuminating  examples  or  reasoning  are 
produced  to  support"  the  idea  that  the  disclosure  of 
nonconf idential  information  would  have  a chilling  effect  on 
the  press.21 

However,  the  court  panel  noted  that  NBC  had  asserted 
five  interests  that  would  be  harmed  if  it  was  required  to 
turn  over  its  outtakes  of  an  interview  with  a witness  in  a 
criminal  case  for  in  camera  review.  The  court  rejected  NBC's 
contention  that  disclosure  would  increase  the  chances  of 
harassment  of  witness  Forrest  Lee  Fick  by  the  defendants 
because  the  defendants  already  knew  Fick's  identity.22 

However,  NBC  also  claimed  that  forced  disclosure  would 
raise  the  threat  of  "administrative  and  judicial 
interference"  into  the  news-gathering  process;  would  cause 
the  network  to  appear  to  be  an  investigative  arm  of  the 
court;  would  serve  as  a disincentive  to  gather  and  keep 
nonbroadcast  material;  and  would  place  a burden  on 
journalists'  time  and  resources  by  forcing  them  to  use  their 
time  to  respond  to  subpoenas.23 

The  court  said  there  was  "some  merit"  to  those 
interests.  The  panel  said  it  recognized  a "lurking  and 
subtle  threat"  to  journalists  and  their  employers  if 

Supp.  1299,  1303  (M.D.  Fla.  1975)). 

21  Jd.  at  1181. 

22  Id. 

23 


Id.  at  1182. 
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compelled  disclosure  became  routine.  It  also  said  that 
routine  disclosure  demands  could  lead  to  internal  policies 
favoring  destruction  of  materials  to  avoid  disclosure. 
Frequent  subpoenas  also  would  take  up  the  valuable 
productive  time  of  journalists  and  lead  to  higher  legal 
costs  for  the  media,  the  court  said.  Finally,  quoting 
Justice  Powell  in  Branzburg , 24  the  court  said  that 
"certainly,  we  do  not  hold  . . . that  state  and  federal 
authorities  are  free  to  annex  the  news  media  as  an 
investigative  arm  of  government."25 

Finding  all  of  those  interests  "legitimate,"  however, 
the  court  found  that  they  were  overcome  by  the  defendants' 
Fifth  and  Sixth  Amendment  rights  to  a fair  trial  and  the 
obvious  materiality  of  Fick's  comments  in  light  of  his 
status  as  a major  witness  in  a criminal  trial.26  The  court 
has  not  considered  any  other  assertions  of  a privilege  for 
nonconf idential  information,  but  its  LaRouche  decision 
appears  to  have  left  the  door  open  for  such  claims. 

Other  Courts  of  Appeals  that  have  discussed  the 
interests  implicated  by  subpoenas  for  nonconf idential 
material  generally  have  found  that  nonconfidentiality 
weakens  the  privilege  claims  or  renders  them  irrelevant. 

24 See  Branzburg  v.  Hayes,  408  U.S.  665,  710  (1972) 
(Powell,  J. , concurring). 

25United  States  v.  LaRouche  Campaign,  841  F.2d  1176 
1182  (1st  Cir.  1988) . 

26  Id. 
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Less  Protection  for  Nonconf idential  Information 

In  1980,  a three- judge  panel  of  the  Third  Circuit  of 
the  U.S.  Courts  of  Appeals  determined  in  United  States  v. 
Cuthbertson21  that  a qualified  privilege  should  apply  to 
both  confidential  and  nonconf idential  information.  The  court 
said  that  any  forced  disclosure  of  information  could 
"undercut  the  public  policy  favoring  the  free  flow  of 
information  to  the  public."28  However,  the  court  added, 
without  explanation,  that  the  lack  of  a confidential  source 
could  be  an  "important  element"  in  balancing  the  interests 
of  journalists  and  those  seeking  disclosure.29 

The  Ninth  Circuit  of  the  U.S.  Courts  of  Appeals  in 
Shoen  v.  Shoen30  ruled  that  an  investigative  book  author 
could  assert  the  privilege.  Although  the  court  agreed  with 
the  First  Circuit  in  LaRouche  that  four  of  the  five  First 
Amendment  interests  claimed  by  NBC  were  legitimate,31  it 
also  agreed  with  the  Third  Circuit  in  Cuthbertson  that  the 


27United  States  v.  Cuthbertson,  630  F.2d  139  (3d  Cir. 
1980)  . 


28Id.  at  147. 

29  Id. 

305  F.3d  1289  (9th  Cir.  1993),  aff'd  on  appeal  after 
remand,  48  F.3d  412  (9th  Cir.  1995). 

31See  text  accompanying  supra  notes  22-26. 
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absence  of  confidentiality  should  be  considered  when 
weighing  competing  interests.32 

More  recently,  the  Second  Circuit  of  the  U.S.  Courts  of 
Appeals  determined  that  nonconf idential  information  deserved 
less  protection  than  confidential  information.  In  Gonzalez 
v.  National  Broadcasting  Co.,33  the  Second  Circuit 
determined  that  the  privilege  for  nonconf idential 
information  served  important  constitutional  and  public- 
policy  purposes.  The  opinion  said  that  the  interests 
implicated  in  privilege  cases  were  the  same  whether  the 
information  was  confidential  or  nonconf idential . The  court 
said  the  journalist's  privilege  was  based  on  the  need  to 
protect  the  "pivotal  function  of  reporters  to  collect 
information  for  public  dissemination.  1,34  Also,  the  privilege 
protected  "the  paramount  interest  in  the  maintenance  of  a 
vigorous,  aggressive  and  independent  press  capable  of 
participating  in  robust,  unfettered  debate  over 
controversial  matters."35 

The  court  in  Gonzalez  also  said  that  if  subpoenas  to 
the  press  were  unrestrained  by  a privilege,  civil  litigants 
would  "sift  through  press  files"  any  time  a case  gained 

32Shoen  v.  Shoen,  5 F.3d  1289,  1295  (9th  Cir.  1993) 
(citing  United  States  v.  Cuthbertson,  630  F.2d  139  (3d  Cir 
1980) ) . 

331998  U.S.  App.  LEXIS  38583  (2d  Cir.  1998). 

34 Id.  at  **19. 

35  Jd. 
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media  attention.  If  that  were  to  happen,  the  court  said,  the 
press  would  be  burdened  with  the  heavy  costs  of  subpoena 
compliance.  Also,  it  was  possible  that  potential  sources 
could  be  deterred  from  speaking  to  the  press  or  insist  upon 
anonymity  to  avoid  being  "sucked  into"  litigation.  The  press 
likely  would  clean  out  files  of  any  potentially  valuable 
information  to  avoid  complying  with  subpoenas,  the  court 
said.  And  unrestricted  subpoenas  likely  would  have  the 
"symbolic  harm"  of  making  journalists  appear  to  be 
investigative  arms  of  litigants.36  Nevertheless,  the  court 
determined,  without  further  explanation,  that 
nonconf idential  information  needed  less  protection  from 
disclosure  than  confidential  information.37 

Albert  and  Mary  Gonzalez  were  suing  a deputy  sheriff  in 
Louisiana,  arguing  that  the  deputy  pulled  them  over  on 
Interstate  10  and  detained  them,  in  violation  of  their  civil 
rights,  because  they  were  Hispanic.38  In  1997,  NBC's 
Dateline  program  aired  a story  about  the  alleged  practice  of 
Louisiana  deputies  making  unwarranted  traffic  stops, 
searching  cars  and  seizing  property  without  good  reason.  The 
show  aired  excerpts  of  hidden-camera  tapes  of  traffic  stops 
of  cars  driven  by  NBC  employees,  including  one  involving  the 
same  deputy  the  Gonzalezes  were  suing.  Both  the  Gonzalezes 

36 Id.  at  **20. 

31  Id.  at  **21. 

38Xd.  at  **4-**5. 
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and  the  deputy  subpoenaed  NBC  for  its  unaired  outtakes  of 
the  tapes  from  the  traffic  stop.39  In  this  case,  the  court 
said,  the  civil  litigants  had  met  their  burden,  which  was 
lighter  than  if  the  information  has  been  confidential,  and 
should  be  allowed  to  obtain  the  outtakes  from  NBC.40 

The  Gonzalez  case  took  a strange  road  through  the 
Second  Circuit.  Earlier,  a three- judge  panel  had  determined 
that  there  was  no  privilege,  qualified  or  otherwise,  for 
nonconfidential  information  in  federal  law.41  The  court  said 
that  NBC  had  presented  no  persuasive  argument  and  no 
empirical  evidence  showing  how  disclosure  would  harm  First 
Amendment  interests.42  To  NBC's  arguments,  which  the  second 
Gonzalez  panel  found  compelling,  that  its  editorial 
decisions  might  be  affected  by  the  lack  of  a privilege,  the 
first  Gonzalez  panel  said  the  effect  might  be  for  the 
better.  If  NBC  or  other  news  organizations  had  to  worry  that 
their  editorial  decisions  could  be  subject  to  court 
analysis,  "such  scrutiny  is  likely  to  make  the  final  news 
Product  more  complete,  accurate  and  reliable, " the  court 
said . 43 


39Xd.  at  **5-**7. 

40Jd.  at  * *23  - * *24 . 

41Gonzalez  v.  Nat'l  Broadcasting  Co.,  155  F.3d  618  (2d 
Cir.  1998),  rev'd  in  part,  1998  U.S.  App . LEXIS  38583  (2d 
Circ . 1998)  . 

42 Jd.  at  624. 
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A district  court  in  the  Second  Circuit  followed  the 
first  Gonzalez  decision  and  denied  motions  to  quash  in  two 
decisions  arising  from  the  same  underlying  civil  case.44 
However,  the  Second  Circuit  of  the  U.S.  Courts  of  Appeals 
then  vacated  the  first  Gonzalez  ruling  and  directed  district 
courts  to  follow  the  law  in  the  circuit  as  it  existed  prior 
to  Gonzalez .45  The  Court  of  Appeals  also  vacated  one  of  the 
two  post -Gonzalez  district  court  rulings46  while  upholding 
the  other,  finding  that  the  subpoenaing  parties  had  met 
their  burden  overcoming  the  privilege.47  The  Court  of 
Appeals  assigned  Gonzalez  to  a three-judge  panel  that 
included  two  of  the  three  judges  who  were  on  the  first 
panel . 48 

One  reason  for  the  confusion  in  the  Second  Circuit  was 
its  track  record  on  nonconf idential - inf ormation  privilege 
cases.  The  Second  Circuit  was  among  the  first  Courts  of 


In  Re  Dow  Jones  & Co.,  27  Media  L.  Rep.  1307  (BNA) 
(1998);  In  Re  Ramaekers,  33  F.Supp.2d  312  (1999). 

45Gonzalez  v.  Nat'l  Broadcasting  Co.,  27  Media  L.  Rep. 
2148  (BNA)  (2d  Cir . 1999)  (per  curiam).  Although  the 
?Qo?inai  Gonzalez  decision  was  in  1998  and  the  second  was  in 
1.999,  the  case  is  designated  as  a 1998  decision  because  the 
second  ruling  was  considered  an  amendment  to  the  first. 


46 In  Re  Dow  Jones  & Co.,  27  Media  L. 
(2d  Cir.  1999)  (unpublished). 


Rep.  2149  (BNA) 


47In  Re  Ramaekers,  27  Media  L.  Rep.  2150  (BNA)  (2d  Cir 
1999)  (unpublished) . 

Alan  Finder,  In  Reversal,  Court  Rules  Journalists' 
Notes  Can  Be  Protected,  N.Y.  Times,  Aug.  31,  1999,  at  B2 • 
Corrections , N.Y.  Times,  Sept.  1,  1999,  at  B2 . 
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Appeals  to  find  that  a privilege  existed  for  confidential 
material  in  civil  cases.  In  Baker  v.  F & F.  Investment , 49 
the  Second  Circuit  determined  that  Justice  Powell's 
concurrence  in  Branzburg  suggested  that  a qualified 
privilege  could  outweigh  the  journalist's  duty  to  testify  in 
a criminal  case.50  If  that  was  true  in  a criminal  case,  then 
courts  should  recognize  that  the  journalist's  privilege 
should  outweigh  private  interests  in  disclosure  in  civil 
cases,  the  court  said.51 

In  a 1982  confidential-source  case,  the  Second  Circuit 
ruled  in  favor  of  a journalist  who  had  refused  to  turn  over 
a document  containing  the  names  of  confidential  sources  to 
states  that  were  suing  oil  companies  for  alleged  violations 
of  the  Sherman  Antitrust  Act.  In  In  Re  Petroleum  Products 
Antitrust  Litigations,52  the  court  said  that  the 
journalist's  privilege  could  only  be  overcome  by  a showing 
that  the  information  sought  was  highly  relevant,  necessary 
or  critical  to  continuation  of  the  case,  and  unavailable 


49470  F . 2d  778  (2d  Cir.  1972). 

50Id.  at  784  ( citing  Branzburg  v.  Hayes,  408  U.S.  665, 
709-710  (1972)  (Powell,  J. , concurring)). 

51Id.  at  785. 

52  6 8 0 F . 2d  5 (2d  Cir.  1982)  . 
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from  other  sources.53  The  states  had  failed  to  meet  that 
burden,  the  court  said.54 

In  two  criminal  cases  involving  subpoenas  for 
apparently  nonconf idential  material,  the  court  did  not 
discuss  whether  it  considered  the  information  sought 
confidential  or  nonconf idential . It  ruled  in  favor  of 
journalists  seeking  to  protect  documents  and  tapes  related 
to  an  interview  with  a named  source  who  was  the 
prosecution's  star  witness  in  a sports  gambling  case  in 
United  States  v.  Burke.55  In  United  States  v.  Cutler,56  the 
court  rendered  a split  decision.  The  defendant,  an  attorney 
for  reputed  underworld  boss  John  Gotti,  was  accused  of 
criminal  contempt  for  violating  a judge's  order  not  to  talk 
to  the  media  about  Gotti's  case.  Prosecutors  and  the 
defendant  sought  copies  of  printed  and  broadcast  stories 
about  Cutler's  discussions  with  the  media  and  notes  and 
outtakes  related  to  the  stories.  The  court  ruled  that  the 
reporters  challenging  prosecution  and  defense  subpoenas 
would  have  to  turn  over  the  material  sought  relating  to  the 
attorney's  conversations  with  the  media.  However,  the  court 
denied  the  defense's  request  for  notes  and  outtakes  from 
interviews  with  government  sources,  who  the  defendant 

53 Jd.  at  7. 

54 Id.  at  8. 

55700  F . 2d  70  (2d  Cir.  1983). 

566  F . 3d  67  (2d  Cir.  1993)  . 
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claimed  had  made  similar  statements  to  the  press  but  were 
not  being  prosecuted.57 

In  a civil  case  in  1987,  the  Second  Circuit  for  the 
first  time  explicitly  determined  that  confidential  and 
nonconf idential  material  both  were  protected  by  the  federal 
journalist's  privilege.  In  von  Bulow  by  Auersperg  v.  von 
Bulow , 58  however,  the  court  denied  a book  author's  right  to 
assert  the  privilege  because  she  did  not  fit  its  definition 
of  "journalist." 

The  court  examined  the  principles  involved  in 
determining  whether  someone  was  entitled  to  claim  the 
privilege.  The  court  said  that  there  were  five  principles 
involved:  gathering  news  is  a protected,  although  qualified, 
right  under  the  First  Amendment,  and  the  qualified  right 
stems  from  the  "strong  public  policy"  supporting  unfettered 
communication  to  the  public;  whether  a person  is  a 
journalist  entitled  to  claim  the  privilege  is  determined  by 
that  person's  intent  at  the  beginning  of  the  information- 
gathering process;  a person  may  successfully  assert  the 
privilege  if  he  or  she  is  involved  in  activities  associated 
with  the  gathering  and  dissemination  of  news,  even  if  the 
person  is  not  a member  of  the  institutional  press;  the 
relationship  between  the  journalist  and  his  or  her  source 


57 Jd.  at  73-75. 

58811  F . 2d  136  (2d  Cir.  1987),  cert,  denied  sub  nom.  , 
Reynolds  v.  von  Bulow  by  Auersperg,  481  U.S.  1015  (1987). 
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may  be  either  confidential  or  nonconf idential ; and 
unpublished  resource  material  may  be  protected.59  The  court 
did  not  indicate  that  a privilege  claim  was  less  supportable 
if  the  information  sought  was  nonconf idential , but  Gonzalez 
states  that  privilege  claims  are  weaker  for  nonconf idential 
material,  at  least  for  civil  cases. 

In  a district  court  criminal  case  in  the  Second  Circuit 
after  von  Bulow  but  before  Gonzalez,  the  court  did  not  cite 
von  Bulow  in  determining  how  to  balance  First  Amendment 
interests  with  other  societal  interests.  In  United  States  v. 
Markiewicz,60  the  court  came  up  with  its  own  checklist  for 
how  to  weigh  privilege  claims  against  other  interests  that 


59Id.  at  142.  For  other  cases  that  do  not  make  a 
distinction  between  confidential  and  nonconf idential 
information,  see  United  States  v.  Herndon,  820  F.Supp.  715 
(E.D.N.Y.  1993);  Lauderback  v.  American  Broadcasting  Co.,  8 
Media  L.  Rep.  2407  (BNA)  (N.D.  Iowa  1982);  United  States  v. 
Lopez,  14  Media  L.  Rep.  2203  (BNA)  (N.D.  111.  1987);  Doe  v. 
Kohn,  Nast  & Graf,  853  F.Supp.  150  (E.D.  Pa.  1994); 
Gulliver's  Periodicals  v.  Chas . Levy  Circulating  Co.,  455 
F.Supp.  1197  (N.D.  111.  1978);  United  States  v.  Nat ' 1 Talent 
Associates,  Inc.,  25  Media  L.  Rep.  2550  (BNA)  (D.N.J.  1997); 
McCarty  v.  Bankers  Insurance  Co.,  27  Media  L.  Rep.  1051 
(BNA)  (N.D.  Fla.  1998)  ; United  States  v.  Harris,  11  Media  L. 
Rep.  1399  (BNA)  (S.D.  Fla.  1985);  Hatch  v.  Marsh,  134  F.R.D. 
300  (M.D.  Fla.  1990) ; United  States  v.  Paez,  13  Media  L. 

Rep.  1973  (BNA)  (S.D.  Fla.  1987);  United  States  v.  Meros,  11 
Media  L.  Rep.  2496  (BNA)  (M.D.  Fla.  1985);  United  States  v. 
Waldron,  11  Media  L.  Rep.  2461  (BNA)  (S.D.  Fla.  1985); 

United  States  v.  Blanton,  534  F.Supp.  295  (S.D.  Fla.  1982); 
Brown  v.  Okeechobee,  6 Media  L.  Rep.  2579  (BNA)  (S.D.  Fla. 
1981);  United  States  v.  Gersten,  5 Media  L.  Rep.  1334  (BNA) 
(M.D.  Fla.  1979);  Millicom  v.  Giallanza,  10  Media  L.  Rep. 
1591  (BNA)  (S.D.N.Y.  1984);  Pugh  v.  Avis  Rent  A Car  System, 
Inc.,  1997  U.S.  Dist . LEXIS  16671  (S.D.N.Y.  1997);  RE/MAX 
Intern,  v.  Century  21  Real  Estate,  845  F.Supp.  910  (D.  Colo. 
1994)  . 

60732  F.Supp.  316  (N.D.N.Y.  1990)  . 
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varied  sharply  from  von  Bulow's.  The  court  said  that  the 
weight  accorded  to  privilege  claims  "diminished"  when  the 
underlying  case  was  criminal  rather  than  civil;  when  no 
confidential  information  was  sought;  when  the  reporter  was 
subpoenaed  to  testify  rather  than  required  to  produce 
unpublished  documents;  when  the  questions  to  be  put  to  a 
journalist  were  narrowly  limited;  and  when  a reporter  was 
only  being  asked  to  verify  the  accuracy  of  information  in  a 
published  story.61 

Like  the  von  Bulow  court,  the  Markiewicz  court  said 
there  was  merit  to  the  reporters'  contention  that  the  burden 
placed  on  them  by  being  required  to  testify  would  take  time 
away  from  legitimate  news-gathering  activities.62  However, 
the  court  said  there  was  no  merit  to  the  journalists'  claims 
that  future  sources  of  information  would  "shun"  the 
journalists  because  of  their  testimony,  because  no 
confidential  sources  were  being  revealed.  The  court  also 
said  that  journalists  need  not  fear  being  seen  as  "agents  of 
the  government"  because  they  were  being  compelled  to 
testify,  not  volunteering  to  do  so.63  The  court  ordered  the 


61Jd.  at  319-320. 
62 Jd.  at  321. 

63  Id. 
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reporters  to  testify  to  verify  statements  they  published  and 
attributed  to  the  defendants  in  the  criminal  case.64 
No  Privilege  for  Nonconf idential  Information 

In  1998,  the  Fifth  Circuit  of  the  U.S.  Courts  of 
Appeals,  deciding  its  first  case  involving  nonconf idential 
information,  found  there  was  no  privilege  available  to 
journalists  who  sought  to  quash  a government  subpoena  for 
videotape  outtakes  of  an  interview  with  an  arson  suspect.  In 
United  States  v.  Smith, 65  a Louisiana  television  station 
argued  that  without  a privilege  for  nonconf idential 


64 Id.  at  322.  See  also  Holland  v.  Centennial  Homes 
Inc.,  22  Media  L.  Rep.  2270  (BNA)  (N.D.  Tex.  1993)  (more 
substantial  showing  required  to  pierce  privilege  if 
information  is  confidential) ; Weathers  v.  Amer.  Family 
Mutual  Ins.,  17  Media  L.  Rep.  1534  (BNA)  (D.  Kan.  1989) 
(Weathers  I)  (weaker  privilege  exists  if  information  is 
nonconf idential) ; Weathers  v.  Amer.  Family  Mutual  Ins.,  17 
Media  L.  Rep.  1846  (BNA)  (D.  Kan.  1990)  (Weathers  II) 
(nonconf idential  information  privilege  weaker  than  for 
confidential  sources;  photographer  must  produce  unpublished 
photos);  Farrington  v.  Crupper  Transport  Co.,  17  Media  L. 
Rep.  1781  (BNA)  (D.  Kan.  1990)  (privilege  much  less 
compelling  if  photographs  sought  in  civil  case 
nonconf idential) ; United  States  v.  Buckley,  10  Media  L.  Rep. 
1336  (BNA)  (W.D.  Wash.  1984)  (nonconfidentiality  of 
subpoenaed  material  critical  to  determination  in  partial 
refusal  to  quash  subpoena);  Parsons  v.  Watson,  778  F.Supp. 
214  (D.  Del.  1991)  (stronger  showing  required  to  overcome 
privilege  if  information  is  confidential) ; United  States  v. 
Bingham,  765  F.Supp.  954  (N.D.  111.  1991)  (in  criminal  case, 
journalist's  interests  in  outtakes  of  interview  with  witness 
lesser  because  information  nonconf idential ) ; SEC  v.  Seahawk 
Deep  Ocean  Tech.,  Inc.,  166  F.R.D.  268  (D.  Conn.  1996)  (in 
securities  fraud  matter,  nonconfidentiality  diminishes 
journalist's  claim  to  privilege  when  all  that  is  sought  is 
verification  of  quotes  attributed  to  defendant  in  published 
story);  Nat ' 1 Labor  Relations  Bd.  v.  Mortensen,  701  F.Supp. 
244  (D.D.C.  1988)  (similar). 

65135  F . 3d  963  (5th  Cir.  1998)  . 
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information,  the  news  media  would  be  "annexed"  as  an 
investigative  arm  of  government.  The  perception  of  such  a 
relationship  between  journalists  and  government  would 
discourage  sources  from  sharing  information  with  the  media, 
the  station  said.  Also,  the  station  argued,  without  a 
privilege  the  media  would  be  swamped  with  discovery 
requests,  hampering  their  ability  to  gather  and  disseminate 
information  to  the  public.  The  burden  would  force  the  media 
to  destroy  outtakes  and  files  to  avoid  discovery  or  hesitate 
to  cover  important  matters  that  could  open  the  door  to 
discovery  efforts.66 

The  Fifth  Circuit  rejected  the  station's  claims, 
relying  on  a reading  of  Branzburg  that  limited  Justice 
Powell's  concurrence  to  a warning  against  official 
harassment  of  journalists.  The  court  said  there  appeared  to 
be  little  danger  that  sources  would  "dry  up"  because  of 
forced  disclosure  of  information  they  provided  on  the  record 
to  the  media.67  The  court  also  said  that  while  responding  to 
discovery  requests  could  be  burdensome,  the  media  were  not 
differently  situated  than  any  other  business  that  possessed 
relevant  information  in  a criminal  case.  The  court  noted 
that  the  U.S.  Supreme  Court  had  consistently  refused  to 
grant  journalists  exemptions  from  generally  applicable 


66 Id.  at  969-970. 


61  Id.  at  970. 
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laws.68  Also,  the  court  said  the  station  had  failed  to  cite 
any  empirical  evidence  to  back  up  its  claims  of  "chilling 
effects"  from  discovery  proceedings.69 

The  district  court  that  granted  the  journalists'  motion 
to  quash  the  subpoena,  the  appellate  court  said,  erred  in 
determining  that  the  outtakes  were  cumulative  of  evidence 
the  government  already  held.  Because  no  privilege  existed, 
the  Fifth  Circuit  panel  said,  it  was  irrelevant  whether  the 
evidence  was  cumulative  or  not  --  it  must  be  turned  over  to 
the  government . 70 

Also,  in  the  only  district  court  case  in  the  First 
Circuit  that  considered  the  First  Amendment  interests 
involved  in  compelling  disclosure  of  nonconf idential 
information,  a court  in  Massachusetts  expressly  denied  that 
any  privilege  existed  for  nonconf idential  material.71  In  a 
case  that  predated  LaRouche,  the  court  said  a defendant  in  a 
products  liability  case  could  subpoena  the  outtakes  of  a 
television  interview  with  the  plaintiff.  Although  the  court 
noted  that  Loadholtz  and  a few  other  non-diversity  cases  in 
federal  courts  had  found  that  a privilege  applied  to 
nonconf idential  information,  it  found  no  examples  under 


68 Id.  at  970-971. 

69 Jd.  at  971. 

10 Id.  at  972. 

71Lynch  v.  Riddell,  8 Media  L.  Rep.  2290  (BNA)  (D. 
Mass.  1982)  . 
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federal  constitutional  law  or  Massachusetts  law  to  support 
the  idea.72  Interestingly,  the  judge  added  that  if  a 
privilege  did  apply,  he  would  have  ruled  in  favor  of  the 
television  station  because  the  defendant  could  get 
essentially  the  same  information  from  deposing  the 
plaintiff . 73 

The  Fourth  Circuit  of  the  U.S.  Courts  of  Appeals  has 
waffled  on  whether  there  is  a privilege  for  nonconf idential 
information  in  criminal  cases.  In  United  States  v. 
Steelhammer, 74  the  court,  in  a 2-1  opinion,  overturned  a 
contempt  conviction  and  six-month  jail  sentence  for  two  West 
Virginia  reporters  who  attended  a coal  miners  union  meeting 
at  which  union  leaders  allegedly  urged  striking  members  to 
defy  a judge's  back-to-work  order.  The  court  cautioned  that 
its  ruling  was  limited  to  the  facts  of  the  case.  The  court 
also  said  that  it  was  not  according  the  reporters  a 
privilege;  rather,  it  said  the  privilege  belonged  to  the 


72 Jd.  at  2292. 

73Id.  at  2293.  See  also  Cinel  v.  Connick,  792  F.Supp. 
492  (E.D.  La.  1992)  (no  privilege  is  available  if 
information  is  nonconf idential  in  civil  case) ; In  Re  Grand 
Jury  Subpoena  to  ABC,  947  F.Supp.  1314  (E.D.  Ark.  1996)  (no 
privilege  exists  for  nonconf idential  materials  sought  by 
grand  jury);  Alexander  v.  Chicago  Park  Dist . , 548  F.Supp. 
277  (N.D.  111.  1982)  (no  privilege  in  civil  case  for 
nonconf idential  observations  relevant  to  case) ; Pinkard  v. 
Johnson,  14  Media  L.  Rep.  2195  (BNA)  (M.D.  Ala.  1987)  (no 
privilege  applies  to  reporter's  observations  of  events 
relevant  to  civil  litigation) ; Dillon  v.  City  and  County  of 
San  Fran.,  748  F.Supp.  722  (N.D.  Cal.  1990)  (same). 


7453  9 F . 2d  373  (4th  Cir.  1976)  . 
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public.  Also,  the  court  said  that  its  opinion  rested  on  the 
fact  that  there  were  numerous  other  witnesses  to  the 
meeting . 75 

In  dissent,  one  judge  said  that  the  lack  of 
confidentiality  and  the  lack  of  evidence  that  the  district 
court  acted  vindictively  in  finding  the  reporters  in 
contempt  tipped  the  scales  in  favor  of  ordering  the 
reporters  to  testify.76  The  judge  also  rejected  the  argument 
raised  by  the  reporters  that  forcing  them  to  testify  would 
lead  the  miners  to  close  future  meetings  to  reporters  or 
other  outsiders  and  impede  news  gathering.  Even  if  the 
miners  did  close  future  meetings  to  journalists,  the  judge 
said,  no  legal  rights  of  journalists  would  be  violated.77 
The  judge  cited  Pell  v.  Procunier  for  the  proposition  that 
the  First  Amendment  did  not  require  that  the  press  be  given 
special  access  to  information  or  places  not  accessible  to 
the  public  at  large.78 

On  rehearing  en  banc,  the  full  circuit  adopted  the 
dissenting  opinion  and  ruled,  4-3,  that  the  district  judge 
acted  properly  in  finding  the  reporters  in  contempt.79 


75Xd.  at  375. 

76Id.  at  376  (Winter,  J.  , dissenting)  . 

77Jd.  at  377  (Winter,  J.  , dissenting). 

78Id.  at  377-378  (Winter,  J.,  dissenting)  (citing  Pell 
v.  Procunier,  417  U.S.  817,  834-835  (1974)). 

79561  F . 2d  539  (4th  Cir.  1977)  (en  banc). 
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However,  the  court  also  found  that  because  the  underlying 
case  already  had  been  tried,  the  contempt  controversy  was 
moot  and  the  reporters  would  not  be  forced  to  serve  the  six- 
month  jail  sentences.80  The  full  court  did  not  go  into  the 
merits  of  the  privilege  issue. 

Steelhammer  appeared  to  stand  for  the  proposition  that 
absence  of  confidentiality  or  a showing  that  journalists 
were  being  harassed  by  subpoenas  issued  in  bad  faith  meant 
that  there  was  no  constitutional  privilege.  A three- judge 
panel  of  the  Fourth  Circuit  reached  a similar  conclusion  in 
1992.  In  In  Re  Shain,B1  reporters'  testimony  was  sought  as 
to  nonconf idential  comments  made  to  them  by  a South  Carolina 
legislator  accused  of  taking  illegal  contributions  in 
exchange  for  votes.  In  a concurring  opinion,  one  judge 
agreed  that  the  reporters  should  be  held  in  contempt  for 
refusing  to  testify,  but  chided  the  two  judges  in  the 
majority  for  claiming  that  the  lack  of  confidentiality  meant 
that  there  were  no  legitimate  First  Amendment  issues 
implicated.82  The  judge  said  he  was  concerned  that  reporters 
could  be  discouraged  from  doing  exclusive  interviews  or 
reporting  on  controversial  issues  if  they  had  to  fear  that 
their  "scoops"  would  land  them  in  the  witness  stand.  The 
judge  said  he  was  concerned  that  the  "values  served  by  an 

80 Jd.  at  540. 

81978  F . 2d  850  (4th  Cir.  1992). 

82Id.  at  855  (Wilkinson,  J.  , dissenting)  . 
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independent  press"  would  be  harmed  if  reporters  were 
routinely  dragged  into  cases.83 

District  courts  in  the  Fourth  Circuit  have  been  more 
inclined  to  recognize  a privilege  for  nonconfident ial  as 
well  as  confidential  information,  but  have  differed  on  why 
and  to  what  extent.  In  a case  predating  the  first 
Steelhammer  case  by  a few  months,  a Virginia  district  court 
rejected,  as  the  Steelhammer  en  banc  court  did  later,  the 
idea  that  there  was  any  privilege  for  nonconf idential 
information.84  The  court  rejected  a novel  argument  by  the 
subpoenaed  broadcast  station  that  forcing  it  to  reveal  the 
contents  of  its  background  files  on  a civil  suit  would 
amount  to  a "deprivation  of  property  without  due  process  of 
law,"  in  violation  of  the  Fourteenth  Amendment.85  The  court 
said  that  even  if  the  station  had  a proprietary  business 
interest  in  its  files,  the  discovery  process  would  not 
necessarily  lead  to  widespread  public  disclosure.  The  court 
could  issue  orders  to  prevent  public  disclosure  of  the 
information,  the  judges  said.86 

In  a North  Carolina  case  in  1985,  however,  a district 
court  found  that  a journalist  could  claim  protection  of  a 

83Id. 

84Gilbert  v.  Allied  Chemical  Corp . , 411  F.Supp.  505 
(E.D.  Va.  1976)  . 

85Jd.  at  511. 

86Jd. 
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qualified  privilege  even  if  the  information  sought  was 
nonconf idential . 87  However,  the  court  said,  without 
explanation,  that  First  Amendment  protection  from  forced 
disclosure  was  weaker  when  the  information  was 
nonconf  idential . 88 

In  a civil  case,  the  Fourth  Circuit  again  examined  the 
nonconfidentiality  issue  and  applied  the  privilege  without 
discussing  previous  rulings.  However,  the  court  also  did  not 
state  specifically  that  it  considered  the  information  sought 
in  Church  of  Scientology  International  v.  Daniels89 
nonconf idential . The  materials  sought  were  notes,  tapes,  and 
draft  articles  from  a USA  Today  editorial  board  meeting  with 
the  defendant,  who  subsequently  was  quoted  in  a story.90  Two 
years  later,  however,  a district  court  in  the  Fourth  Circuit 
read  Daniels  to  mean  that  confidential  and  nonconf idential 
information  carried  the  same  weight  in  a civil  suit.91 

Courts  of  Appeals  in  the  Second,  Third,  and  Ninth 
Circuits  have  determined,  in  their  most  recent  rulings,  that 
privilege  claims  by  journalists  are  weaker  when  the 
information  sought  is  nonconf idential , although  none  have 

87Miller  v.  Mecklenburg  County,  602  F.Supp.  675 
(W.D.N.C.  1985)  . 

88Id.  at  680. 

89  9 9 2 F . 2d  1329,  1335  (4th  Cir.  1993). 

90  Jd.  at  1335. 

91Penland  v.  Long,  922  F.Supp.  1080,  1084  (W.D.N.C. 

1995) . 
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said  precisely  why.  The  First  Circuit  indicated  that  the 
weight  afforded  privilege  claims  was  about  the  same  whether 
the  information  was  confidential  or  nonconfident ial , but 
ruled  against  journalists  seeking  to  quash  a subpoena  on 
other  grounds.  The  Fifth  Circuit  flatly  denied  the  existence 
of  a federal  privilege  for  nonconf idential  information  in  a 
criminal  case,  while  the  Fourth  Circuit  has  rejected  claims 
of  privilege  for  nonconf idential  information  in  criminal 
cases  but  not  in  a civil  case. 

The  Courts  of  Appeals  and  some  district  courts  have 
discussed  what  journalistic  interests  are  implicated  when  a 
subpoena  seeks  nonconf idential  information.  The  Second 
Circuit  in  Gonzalez  was  perhaps  the  most  specific.  The  court 
determined  that  the  journalist's  privilege  was  based  on  the 
need  to  protect  the  "pivotal  function"  of  reporters  to 
collect  information  and  the  maintenance  of  a vigorous, 
independent  press;  to  protect  the  press  from  the  heavy 
burden  of  routine  subpoenas;  to  prevent  harm  to  reporter- 
source  relationships;  to  prevent  forcing  journalists  to 
destroy  information  that  might  be  subpoenaed;  and  to  keep 
reporters  from  appearing  to  be  investigative  arms  of  civil 
litigants.92  But  the  court  found  that  while  subpoenas  for 
both  nonconf idential  and  confidential  information  could 
implicate  those  interests,  it  also  found  that  the 


92 See  text  accompanying  supra  notes  33-36. 
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implications  were  not  as  serious  when  the  information  was 
nonconf idential . 

How  Is  the  Privilege  Qualified? 

Justice  Stewart's  three-part  test  in  Bra.nzbu.rg  for 
determining  whether  a journalist  should  be  compelled  to 
testify  about  or  provide  confidential  information  has  been 
applied  widely  by  federal  courts.93  The  same  test  of 
relevance,  compelling  need,  and  unavailability  of 
information  from  other  sources  often  is  used  whether 
confidential  or  nonconf idential  information  is  involved. 

However,  in  its  recent  Gonzalez  ruling,  the  Second 
Circuit  of  the  U.S.  Courts  of  Appeals  determined  that  in 
civil  cases  in  which  litigants  seek  nonconf idential 
information  from  journalists,  the  test  should  be  less 
stringent.  In  federal  civil  cases,  the  court  said,  a 
litigant  seeking  to  subpoena  nonconf idential  information 
only  had  to  show  that  the  information  sought  was  "of  likely 
relevance"  and  was  not  "reasonably  obtainable"  from  other 
sources . 94 


93Stewart  argued  that  anyone  seeking  to  subpoena 
confidential  information  from  a journalist  should  have  to 
show  that  there  is  probable  cause  to  believe  that  the 
information  is  clearly  relevant  to  the  case,  that  there  is 
no  other  available  source,  and  that  there  is  a compelling 
need  for  the  information.  See  Branzburg  v.  Hayes,  408  U.S. 
665,  743  (1972)  (Stewart,  J.  , dissenting). 

94Gonzalez  v.  Nat ' 1 Broadcasting  Co.,  1998  U.S.  App . 
LEXIS  38583  at  **23-**24  (2d  Cir.  1998)  . 


Before  Gonzalez,  the  Second  Circuit  had  used  a more 
stringent  test  in  criminal  cases.  In  United  States  v. 

Burke,95  the  appellate  court  said  that  a person  seeking 
disclosure  from  a journalist  should  have  to  show  that  the 
information  was  "highly  material  and  relevant,  necessary  or 
critical  to  the  maintenance  of  the  claim,  and  not  obtainable 
from  other  available  sources."96  Although  the  court  did  not 
characterize  the  case  as  involving  a claim  of  privilege  for 
nonconfidential  material,  the  court  in  Gonzalez  explicitly 
stated  that  the  information  sought  in  Burke  was 
nonconfidential.97  However,  the  Gonzalez  court  did  not 
explain  why  the  showing  required  to  overcome  an  asserted 
privilege  for  nonconfidential  information  in  a civil  case 
was  now  lower  than  the  showing  required  in  criminal  cases . 

Even  before  Gonzalez,  a district  court  in  the  Second 
Circuit  suggested  that  the  test  to  be  applied  in  a case 
involving  nonconfidential  information  should  be  less 
rigorous  than  the  Burke  test . The  district  court  stated  that 
in  a criminal  case  in  which  nonconfidential  information  was 
sought,  the  test  of  "high  materiality  should  be  diminished 
to  one  of  relevancy. 1,98 

95700  F . 2d  70  (2nd  Cir.  1983)  . 

96Jd.  at  77  (citations  omitted)  . 

97Gonzalez  v.  Nat'l  Broadcasting  Co.,  1998  U.S.  App . 
LEXIS  38583  (2d  Cir.  1998),  at  **13-**16. 

98United  States  v.  Markiewicz,  732  F.Supp.  316,  321 
(N.D.N.Y.  1990) . 


259 


In  other  courts,  however,  federal  privilege  cases 
involving  nonconf idential  information  often  are  decided  on 
the  basis  of  the  Stewart  three-part  test.  Relevance  is  often 
the  key:  If  someone  seeking  a journalist's  information 
cannot  prove  that  the  information  is  relevant  to  the  case, 
judges  often  find  for  the  journalist  without  pursuing  the 
other  parts  of  the  test." 

Similarly,  the  existence  of  alternative  sources  for 
ormation  held  by  a journalist  can  be  dispositive  in  favor 
of  the  journalist.100  Sometimes,  but  rarely,  the  lack  of 


99  . 

See,  e.g.,  United  States  v.  Hendron,  820  F . Supp . 715 
(E.D.N.Y.  1993)  (criminal  defendant  failed  to  show  how 
reporter's  tapes  of  interview  with  co-conspirator  were 
relevant  to  case);  Brinston  v.  Dunn,  919  F . Supp . 240  (S.D. 
Miss.  1996)  (civil  defendant  failed  to  show  relevance  of 
reporter's  unpublished  information);  United  States  v.  Homer 
411  F.Supp.  972  (W.D.  Pa.  1976)  (convicted  criminal  failed 
to  show  how  reporter's  testimony  about  post-trial  juror 
remarks  was  relevant  to  motion  for  new  trial) ; Doe  v.  Kohn, 
Nast  Sc  Graf,  853  F.Supp.  150  (E.D.  Pa.  1994)  (nothing  in 
journalists  broadcast  stories  or  outtakes  indicated  civil 
plaintiff  s comments  to  reporters  would  impeach  deposition 
testimony);  Pa.  v.  Pa.  Dental  Assoc.,  8 Media  L.  Rep.  2629 
(BNA)  (M.D.  Pa.  1982)  (comments  of  attorney  in  antitrust 
litigation  to  reporter  irrelevant  to  underlying  action) ; 
Gulliver's  Periodicals  v.  Chas . Levy  Circulating  Co.,  455 
F.Supp.  1197  (N.D.  111.  1978)  (reporter's  testimony 
irrelevant  to  trade  libel  claim) ; United  States  v.  Gersten 
5 Media  L.  Rep.  1334  (BNA)  (M.D.  Fla.  1979)  (criminal 
defendant  failed  to  show  how  nonbroadcast  materials  were 
relevant  to  case);  Pugh  v.  Avis  Rent  A Car  System,  Inc., 

1997  U-S.Dist.  LEXIS  16671  (S.D.N.Y.  1997)  (defendant  in 
civil  litigation  offers  nothing  more  than  speculation  about 
relevance  of  broadcaster's  outtakes);  Ryan  v.  Thoubboron,  26 
Media  L.  Rep.  1094  (BNA)  (S.D.N.Y.  1997)  (journalist's 
testimony  not  needed  when  his  article  itself  can  be 
introduced  at  civil  trial) . 

100See,  e.g.,  Holton  v.  Rothschild,  108  F.R.D.  720  (D. 
Mass.  1985)  (litigant  in  securities  case  failed  to  show  that 
alternative  sources  had  been  sought) ; Blum  v.  Schlegel,  150 
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confidentiality  in  privilege  cases  actually  aids  the  media. 
In  a Colorado  district  court  civil  case,  for  example,  the 
court  found  that  because  a newspaper  article  named  the 
sources  directly  and  indirectly,  the  plaintiffs  could  easily 
identify  alternative  sources  from  whom  to  seek  the 
information  by  reading  the  article.101 

As  might  be  expected,  journalists  are  most  likely  to 
gain  the  quashing  of  subpoenas  or  the  overturning  of 
contempt  citations  if  the  party  seeking  their 
nonconf idential  information  fails  to  meet  two  or  all  three 
parts  of  the  Stewart  test  or  its  equivalent.102  As  also  might 


F.R.D.  42  (W.D.N.Y.  1993)  (plaintiff  in  civil  action  had  not 
deposed  defendant,  who  was  quoted  in  newspaper  article  and 
was  obvious  alternative  source  for  information  contained  in 
article);  In  Re  Behar,  779  F . Supp . 273  (S.D.N.Y.  and  C.D. 
Cal.  1991)  (plaintiff  had  alternative  sources  and 
journalist's  information  would  merely  be  cumulative);  United 
States  v.  Blanton,  534  F.Supp.  295  (S.D.  Fla.  1982) 
(government,  in  criminal  prosecution,  failed  to  show  it  had 
exhausted  alternative  sources);  United  States  v.  Nat ' 1 
Talent  Associates,  Inc.,  25  Media  L.  Rep.  2550  (BNA)  (D.N.J. 
1997)  (government  may  seek  alternative  means  to  find 
evidence  of  additional  violations  of  Federal  Trade 
Commission  order  without  outtakes  of  NBC  tape) ; Warzon  v. 
Drew,  155  F.R.D.  183  (E.D.  Wise.  1994)  (information 

allegedly  in  reporter's  notes  mostly  available  elsewhere); 
Lauderback  v.  Amer.  Broadcasting  Co.,  8 Media  L.  Rep.  2407 
(BNA)  (N.D.  Iowa  1982)  (in  libel  case,  plaintiff  failed  to 
show  he  had  exhausted  alternative  sources  to  outtakes  held 
by  network);  Parsons  v.  Watson,  778  F.Supp.  214  (D.  Del. 

1991)  (alternative  sources  exist  to  conversation  between 
plaintiff  and  reporter) . 

101Artes-Roy  v.  Aspen,  20  Media  L.  Rep.  1647,  1648  (BNA) 
(D.  Colo.  1992)  . 

102See,  e.g.,  Church  of  Scientology  Intern' 1 v.  Daniels 
992  F . 2d  1329  (4th  Cir.  1993)  (plaintiff  failed  to  show 
relevancy,  compelling  need,  or  lack  of  alternative  sources 
in  civil  litigation);  RE/MAX  Intern' 1 v.  Century  21  Real 


261 


be  expected,  journalists  tend  to  lose  in  privilege  cases 
involving  nonconf idential  information  if  the  person  seeking 
a journalist's  information  can  prove  compliance  with  all 
three  prongs  of  the  three-part  test.103 


Estate,  846  F . Supp . 910  (D.  Colo.  1994)  (subpoenaing  party 
in  civil  litigation  failed  to  establish  relevancy  or  that  no 
alternative  sources  existed) ; Carushka  v.  Premiere  Products, 
Inc.,  17  Media  L.  Rep.  2001  (BNA)  (C.D.  Cal.  1989) 
(information  sought  from  magazine  publisher  relevant  but  no 
compelling  need  shown  and  no  showing  that  alternative 
sources  exhausted);  Millicom  v.  Giallanza,  10  Media  L.  Rep. 
1591  (BNA)  (S.D.N.Y.  1984)  (party  in  civil  litigation  failed 
to  meet  requirements  of  three-part  test) ; Brown  v. 
Okeechobee,  6 Media  L.  Rep.  2579  (BNA)  (S.D.  Fla.  1981) 
(defendant  in  civil  litigation  failed  to  prove  compelling 
need  or  exhaustion  of  alternative  sources) ; United  States  v. 
Waldron,  11  Media  L.  Rep.  2461  (BNA)  (S.D.  Fla.  1985) 
(criminal  defendant  failed  to  show  compelling  need  or 
exhaustion  of  alternative  sources) ; United  States  v.  Meros 
11  Media  L.  Rep.  2496  (BNA)  (M.D.  Fla.  1985)  (criminal 
defendant  failed  to  show  relevance,  compelling  need,  or 
exhaustion  of  alternative  sources);  United  States  v.  Paez, 

13  Media  L.  Rep.  1973  (BNA)  (S.D.  Fla.  1987)  (similar); 
United  States  v.  Harris,  11  Media  L.  Rep.  1399  (BNA)  (S.D. 
Fla.  1985)  (criminal  defendant  failed  to  show  compelling 
need  or  lack  of  alternative  sources) ; Altemose  Construction 
Co.  v.  Building  & Trades  Council  of  Philadelphia,  443 
F.Supp.  489  (E.D.  Pa.  1977)  (defendant  in  civil  litigation 
failed  to  show  relevance,  compelling  need,  or  lack  of 
alternative  sources);  United  States  v.  Lopez,  14  Media  L. 

Rep.  2203  (BNA)  (N.D.  111.  1987)  (criminal  defendant  failed 
to  prove  relevancy,  compelling  need,  or  lack  of  alternative 
sources);  McCarty  v.  Bankers  Ins.  Co.,  27  Media  L.  Rep.  1051 
(BNA)  (N.D.  Fla.  1998)  (relevancy  shown  but  outweighed  by 
failure  to  show  compelling  need  and  lack  of  alternative 
sources) . 

103  See,  e.g.,  Pyron  v.  Madison  County,  13  Media  L.  Rep. 
1621  (BNA)  (S.D.  Miss.  1986)  (privilege  does  not  apply  to 
nonconf idential  observations  and  civil  litigant  met  all 
three  prongs  of  test);  Weathers  v.  Amer.  Family  Mutual  Ins., 
17  Media  L.  Rep.  1846  (BNA)  (D.  Kan.  1990)  (lesser  showing 
needed  if  information  nonconf idential  and  civil  litigant 
seeking  photographs  of  plaintiff  proved  relevance, 
compelling  need,  and  lack  of  other  sources) ; Farrington  v. 
Crupper  Transport  Co.,  17  Media  L.  Rep.  1781  (BNA)  (D.  Kan. 
1990)  (similar);  Aequitron  Medical  Inc.  v.  Columbia 
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Relevance  is  also  an  issue  in  cases  decided  on  non- 
privilege grounds.  Federal  rules  of  procedure  that  apply  to 
all  cases,  not  just  those  in  which  journalists  assert  a 
constitutional  or  common-law  privilege,  contain  provisions 
for  quashing  subpoenas.  For  example.  Federal  Rule  of 
Criminal  Procedure  17 (c)  allows  courts  to  quash  subpoenas  if 
compliance  would  be  "unreasonable  or  oppressive."104  Federal 
Rule  of  Civil  Procedure  26 (c)  authorizes  federal  courts  to 
issue  protective  orders  if  compliance  with  a subpoena  would 
cause  a party  "annoyance,  embarrassment,  oppression,  or 
undue  burden  or  expense."105  In  some  cases  involving 
journalists  asserting  a privilege  claim  for  nonconf idential 
information,  courts  have  found  that  the  "annoyance"  or 
"burden"  was  caused  by  the  fact  that  the  information  was 
irrelevant . 

In  two  district  court  cases  in  the  First  Circuit,  for 
example,  the  courts  protected  what  appeared  to  be 
nonconf idential  information  because  the  information  likely 
was  irrelevant  to  the  cases.  In  a 1976  Rhode  Island  case, 
fishermen  affected  by  state  laws  and  related  fishing 

Broadcasting  System,  24  Media  L.  Rep.  1025  (BNA)  (S.D.N.Y. 
1995)  (plaintiff  had  lesser  burden  of  proof  in  libel  case 
when  nonconf idential  information  sought) ; In  Re  Barnard, 

1999  U.S.  Dist.  LEXIS  525  (E.D.  Pa.  1999)  (three-part  test 
met  in  regard  to  nonconf idential  information  sought  by  civil 
litigant,  although  confidential  and  unpublished  material 
could  be  withheld) . 

104Fed.  R.  Crim.  Proc.  17(c). 

105Fed.  R.  Civ.  Proc.  26(c). 
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regulations  wanted  to  depose  reporters  for  their  federal 
lawsuit  claiming  that  the  state  discriminated  against  out- 
of-state  fishermen  in  violation  of  their  Fourteenth 
Amendment  rights.106  The  fishermen  sought  all  notes, 
memoranda,  correspondence  and  records  of  any  kind  held  by 
the  reporters  in  relation  to  their  interviews  of  state 
officials  and  commercial  and  sport  fishermen  about  the  laws 
and  their  purpose.107  The  plaintiffs  in  the  lawsuit  contended 
that  they  did  not  seek  the  identities  of  confidential 
sources  or  information. 108  The  court  ruled,  however,  that  the 
information  was  irrelevant  because  the  purpose  of  the  laws 
was  stated  in  the  regulations  and  an  inquiry  into  the  public 
statements  of  officials  and  lobbyists  about  why  they 
supported  the  legislation  had  "no  place  in  the  instant 
action . "109 

A district  court  in  Massachusetts  found  that  a subpoena 
for  a television  station's  interview  of  a federal  criminal 
defendant  was  premature  and  thus  denied  the  government's 
motion  to  compel  production  of  the  interview.110  Although  the 
court  found  that  the  tape  likely  was  relevant  and  material 

106Apel  v.  Murphy,  70  F.R.D.  651,  652  (D.R.I.  1976). 

101  Id.  at  652. 

108Xd.  at  653. 

109 Id.  at  654. 

110United  States  v.  Shay,  21  Media  L.  Rep.  1415  (BNA) 

(D.  Mass.  1993)  . 
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to  the  case,  it  noted  that  the  defendant  might  plead  guilty, 
thus  ending  the  need  for  the  tape.  Until  it  was  evident  that 
the  trial  would  continue,  the  court  said,  it  was  too  early 
to  require  disclosure.111 

Who  Is  a Journalist? 

Justice  Byron  White  warned  in  Branzburg  that 
recognition  of  a First  Amendment -based  privilege  would 
involve  courts  in  endless  discussions  of  who  qualified  as  a 
"journalist"  who  could  assert  the  privilege.  The  issue  of 
whether  someone  is  a "journalist"  applies  to  both 
confidential  and  nonconf idential  privilege  cases.  The  issue 
will  be  discussed  briefly  here  primarily  in  the  context  of 
nonconf idential-information  cases . 

A few  courts  have  taken  a crack  at  defining 
"journalist"  for  the  purpose  of  privilege  cases.  The  first 
was  the  Tenth  Circuit  of  the  U.S.  Courts  of  Appeals  in 
Silkwood  v.  Kerr-McGee  Corp.,112  which  did  not  define 
"journalist"  per  se  but  said  that  the  maker  of  a documentary 
film  could  claim  a privilege  to  protect  his  confidential 


112-Id.  at  1416.  See  also  Palandjian  v.  Pahlavi,  103 
F.R.D.  410  (D.D.C.  1984)  (subpoena  for  nonconf idential 
information  in  civil  suit  unreasonable  when  journalist 
surprised  with  subpoena  at  deposition  that  would  require  him 
to  retrieve  notes  and  tapes  from  Paris  and  return  within  ten 
days);  Kaiyala  v.  Seattle,  20  Media  L.  Rep.  1740  (BNA)  (W.D. 
Wash.  1992)  (no  need  to  consider  First  Amendment  issues  when 
journalist's  nonconf idential  information  clearly  irrelevant 
to  civil  suit) . 

112563  F . 2d  433  (10th  Cir.  1977)  . 
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sources  because  it  was  clear  his  mission  was  to  carry  out 
"investigative  reporting"  for  use  in  the  film.113 

The  Second  Circuit,  in  the  von  Bulow  case,114  said  it 
was  irrelevant  whether  a person  worked  for  the  traditional 
media,  such  as  newspapers,  magazines,  and  television  and 
radio  networks.  But  it  said  that  Andrea  Reynolds  could  not 
claim  the  privilege  for  an  unpublished  book  manuscript  about 
the  von  Bulow  criminal  case  because  she  initially  gathered 
the  information  in  the  book  for  purposes  other  than 
dissemination  to  the  public.115  The  relevant  test  of  whether 
a person  was  a journalist  entitled  to  assert  a testimonial 
or  documentary  privilege  was  whether  the  person  had  an 
intent  at  the  beginning  of  the  information-gathering  process 
to  disseminate  the  information  to  the  public.116  The  court 
said  its  concerns  about  forced  disclosure  in  Baker  v.  F & F 
Investment117 , the  first  case  in  which  it  recognized  a 
qualified  journalist's  privilege  for  confidential 
information  in  a civil  case,  was  that  forced  disclosure 
would  deter  future  "undercover"  investigative  reporting.118 

113Xd.  at  436-437. 

114von  Bulow  by  Auersperg  v.  von  Bulow,  811  F.2d  136  (2d 
Cir.  1987) . 

115 Id.  at  145. 

116  Id. 

117470  F . 2d  778  (2d  Cir.  1972). 

118von  Bulow  by  Auersperg  v.  von  Bulow,  811  F.2d  136, 
142-143  (2d  Cir.  1987) . 
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The  court  implied  that  the  same  concern  was  not  apparent  in 
the  von  Bulow  case. 

The  Ninth  Circuit  of  the  U.S.  Courts  of  Appeals  adopted 
the  von  Bulow  definition  of  journalist  in  Shoen  v.  Shoen . 119 
In  finding  that  the  author  of  a book  about  a dispute  between 
the  founder  of  U-Haul  and  his  sons  could  invoke  the 
privilege  regarding  his  nonconf idential  conversations  with 
U-Haul  founder  Leonard  Shoen,  the  court  interpreted  von 
Bulow  to  mean  that  the  qualified  journalist's  privilege  was 
not  designed  to  protect  only  reporters  but  the  process  of 
investigative  reporting  more  generally.  The  court  said  it 
would  be  ludicrous  to  have  a rule  that  would  protect  famed 
Washington  Post  Watergate  reporter  Bob  Woodward  in  his 

newspaper  work  but  not  when  he  wrote  a book  about  the  same 
topic . 120 

In  a district  court  case  in  the  Second  Circuit,  the 
court,  applying  the  von  Bulow  definition  of  journalist, 
found  that  a volunteer,  unpaid  reporter  for  a law  school 
newspaper  could  assert  the  privilege  under  federal  law.121 
The  court  said  that  whether  the  reporter,  a law  school 
student,  was  a "professional  journalist"  was  irrelevant 
because  he  intended  to  disseminate  information  to  the  public 


1195  F.3d  1289,  1293-1294  (9th  Cir.  1993). 

120  Id.  at  1293. 

121Blum  v.  Schlegel,  150  F.R.D.  42  (W.D.N.Y.  1993)  . 
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when  he  interviewed  a law  school  dean  who  was  the  defendant 
in  the  suit.122 

The  Third  Circuit  of  the  U.S.  Courts  of  Appeals,  in  a 
1998  confidential-source  civil  case,123  followed  von  Bulow 
but  added  that  more  was  required  to  prove  someone  was  a 
journalist.  In  denying  a motion  to  quash  filed  by  the  host 
of  a wrestling  hotline,  the  court  found  that  Mark  Madden's 
admission  that  he  was  an  "entertainer"  more  than  a 
journalist  denied  him  protection. 124  The  court  said  Madden's 
work  amounted  to  "creative  fiction"  and  his  intent  was  not 
to  disseminate  information  he  received  to  the  public  as  news 
but  to  use  the  information  to  create  fictional  works  to 
entertain  callers.125 

Other  Issues  in  Federal  Privilege  Cases 

Some  cases  in  which  journalists  have  filed  motions  to 
quash  subpoenas  for  nonconf idential  information  have  turned 
on  unusual  facts  that  had  little  or  nothing  to  do  with  the 
merits  of  the  privilege.  For  example,  district  courts  in  the 
Second  Circuit  have  refused  to  quash  subpoenas  seeking 

122Id.  at  45.  See  also  In  Re  Scott  Paper  Co.  Securities 
Litigation,  145  F.R.D.  366  (E.D.  Pa.  1992)  (Standard  & 

Poor's  can  claim  protection  of  First  Amendment  privilege  for 
newsletter  rating  creditworthiness  of  companies  for  public 
dissemination);  Cf . PPM  America,  Inc.  v.  Marriott  Corp . , 152 
F.R.D.  32  (S.D.N.Y.  1993)  (newsletter  financial  analysts  are 
not  professional  journalists) . 

123In  re  Madden,  151  F.3d  125  (3d  Cir.  1998)  . 

124 Id.  at  130. 


125  Id. 
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eyewitness  testimony  of  a reporter  who  saw  a courthouse 
altercation; 126  a television  network's  internal  report  about 
an  allegedly  libelous  broadcast  that  served  as  the  basis  for 
a press  release  also  alleged  to  be  defamatory;127  and 
testimony  that  would  merely  verify  the  accuracy  of  published 
statements  attributed  to  criminal  defendants.128  A district 
court  in  Connecticut  determined  that  a reporter  could  not 
assert  the  privilege  to  avoid  testifying  to  verify  the 
accuracy  of  quotes  attributed  to  a criminal  defendant  in  a 
published  article.129 

The  Third  Circuit  of  the  U.S.  Courts  of  Appeals  has 
rejected  applying  the  privilege  for  nonconf idential 
information  in  several  cases  with  unusual  facts.  The  court 
upheld  a contempt  citation  and  jail  sentence  for  a reporter 
who  refused  to  testify  about  her  conversations  with  a source 
who  identified  himself.130  The  court  also  ordered  CBS  to 
disclose  outtakes  of  its  interviews  with  witnesses  in  a 
criminal  case  after  the  witnesses  were  identified  through 

126In  Re  Ziegler,  550  F . Supp . 530  (W.D.N.Y.  1982). 

127Westmoreland  v.  Columbia  Broadcasting  System,  97 
F.R.D.  703  (S.D.N.Y.  1983). 

128United  States  v.  Markiewicz,  732  F.Supp  316 
(N.D.N.Y.  1990) . 

129SEC  v.  Seahawk  Deep  Ocean  Tech.,  Inc.,  166  F.R.D.  268 
(D.  Conn.  1996)  . 

130United  States  v.  Criden,  633  F.2d  346  (3d  Cir.  1980), 
cert,  denied  sub  nom. , Schaeffer  v.  United  States,  449  U S 
1113  (1981) . 
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other  means  and  waived  CBS's  pledge  of  confidentiality.131 
Also,  the  full  court  said  that  a journalist  could  not  invoke 
the  privilege  to  protect  information  if  he  was  the  subject 
of  a criminal  investigation  into  possibly  fraudulent 
dealings  involving  a book  purportedly  based  on  interviews 
with  Pope  John  Paul  II.132 

In  an  unusual  district  court  case  in  the  Second 
Circuit,  the  court  found  that  possibly  illegal  actions  of 
journalists  also  diminished  the  privilege  for 
nonconfidential  information.  In  United  States  v.  Sanusi,133  a 
criminal  defendant  sought  the  outtakes  of  a CBS  tape  shot 
while  a news  crew  accompanied  Secret  Service  agents  on  a 
search  of  Sanusi 's  home.  The  court  sharply  criticized  both 
CBS  for  entering  the  home  without  explicit  permission  from 
Sanusi  and  the  Secret  Service  for  inviting  the  news  crew 
along.  The  court  said  CBS's  claim  to  privilege  was 
diminished  by  its  trespass  on  Sanusi 's  property  and  its 
conduct  was  "directly  contrary  to  Fourth  Amendment 


Cir . 

131United  States  v. 
1980)  . 

Cuthbertson,  630  F.2d 

139,  147 

(3d 

Cir . 

132In  Re  Grand 
1985) . 

Jury 

Matter,  Gronowicz,  764 

F . 2d  983 

(3d 

133813  F.Supp. 

149 

(E.D.N.Y.  1992)  . 
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principles."134  "The  First  Amendment,"  the  court  said,  " is  a 
shield,  not  a sword.  1,135 

Chapter  Summary 

The  privilege  for  nonconfident ial  information  is  still 
a developing  area  of  law  in  the  federal  courts.  The  Sixth, 
Seventh,  Eighth,  Tenth,  and  Eleventh  Circuits  of  the  U.S. 
Courts  of  Appeals  have  not  yet  ruled  on  whether  there  is  a 
federal  privilege  for  nonconf idential  information.  The  Fifth 
Circuit  has  dismissed  such  a privilege  outright  in  a civil 
case,  and  the  First  Circuit  found  that  criminal  defendants' 
rights  to  a fair  trial  overcame  the  privilege.  However,  the 
First  Circuit  did  discuss  the  merits  of  a privilege  for 
nonconf idential  information  and  did  not  rule  out  its  use  in 
other  cases.  The  Sixth  Circuit,  meanwhile,  rejected  the 
existence  of  a privilege  for  confidential  information  in 
language  that  seemed  to  also  rule  out  a privilege  for 
nonconf idential  information. 

The  Second,  Third,  and  Ninth  Circuits  of  the  U.S. 

Courts  of  Appeals  have  determined,  somewhat  vaguely,  that 
nonconf idential  information  deserves  less  protection  than 
confidential  information.  However,  only  the  Second  Circuit 
specifically  has  said  that  attempts  by  litigants  to  overcome 

134Id.  at  160. 

135Id.  The  U.S.  Supreme  Court  in  1999,  seven  years  after 
United  States  v.  Sanusi,  ruled  in  two  cases  that  the 
participation  of  the  media  in  official  searches  of  homes  was 
violative  of  the  Fourth  Amendment.  See  Wilson  v.  Layne,  1999 
U.S.  LEXIS  3633;  Hanlon  v.  Berger,  1999  U.S.  LEXIS  3634. 
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a presumption  of  the  privilege  should  be  judged  by  a weaker 
test  of  relevancy  and  availability  when  the  information  is 
nonconf idential  than  when  it  is  confidential. 

Appellate  and  district  courts  that  have  discussed  in 
any  detail  why  nonconf idential  information  should  be 
privileged  in  some  cases  have  reached  different  conclusions. 
In  a nutshell,  the  appellate  courts  have  identified  three 
key  constitutional  or  public  policy  interests  implicated  by 
subpoenas.  The  courts  have  suggested  that  a privilege  helps 
protect  the  free  flow  of  information  to  the  public,  helps 
preserve  the  independence  of  the  media  from  government,  and 
protects  the  media  from  undue  burdens  on  time  and  resources. 
The  courts  are  far  from  unanimous,  however,  on  whether  those 
and  other  interests  asserted  by  journalists  have  merit. 

Before  the  Second  Circuit's  Gonzalez  decision,  most 
courts  used  a variation  of  the  Stewart  three-part  test  of 
relevancy,  need,  and  availability  of  other  sources  in 
privilege  cases  regardless  of  whether  the  information  was 
confidential  or  nonconf idential . Courts  ruled  favorably  to 
journalists  when  those  subpoenaing  information  were  unable 
to  show  that  they  had  met  all  three  requirements  of  the  test 
or  any  one  or  two  of  the  requirements.  That  is  not 
surprising;  nor  is  the  fact  that  courts  ruled  unfavorably  on 
journalists'  assertions  of  privilege  when  the  party  seeking 
the  information  could  meet  all  three  requirements. 


272 


Despite  the  worries  of  Justice  White  in  Branzburg  that 
defining  "journalist"  would  prove  problematic  if  a privilege 
was  recognized,  there  have  been  few  federal  cases  in  which 
the  question  has  been  controversial.  Generally,  the  federal 
courts  have  found  that  persons  engaged  in  "investigative 
reporting"  or  gathering  information  for  dissemination  to  the 
public  may  claim  the  privilege,  including  book  authors, 
documentary  filmmakers,  and  volunteer  student  reporters. 

A number  of  federal  privilege  claims  for 
nonconf idential  information  have  turned  on  whether  the 
information  was  relevant  in  a general  sense.  Journalists 
have  lost  cases  in  which  they  were  accused  of  criminal  or 
civilly  liable  conduct  themselves  or  were  observers  of 
criminal  or  tortious  activity.  Again,  neither  development  is 
surprising.  It  should  be  noted  that  Branzburg  was  decided 
against  the  reporters  in  part  because  they  were  thought  to 
be  witnesses  to  crimes  or  to  have  other  direct  knowledge  of 
criminal  activity. 

In  short,  then,  the  U.S.  Supreme  Court's  decision  in 
Branzburg  did  not  halt  the  development  of  privilege  law  in 
the  federal  courts.  Appellate  courts  determined  that 
Branzburg  at  least  indirectly  favored  a privilege  in 
circumstances  other  than  grand  jury  investigations  in  which 
journalists'  testimony  was  sought.  The  development  of  the 
privilege  for  confidential  information  in  federal  courts 
eventually  led,  in  some  courts,  to  the  development  of  a 
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privilege  for  nonconf idential  information.  That  development 
is  still  continuing,  and  the  recent  decisions  in  United 
States  v.  Smith  and  Gonzalez  v.  National  Broadcasting  Co. 
are  some  cause  for  concern.  At  this  point,  however,  it  is 
too  early  to  tell  the  extent  to  which  the  privilege  for 
nonconf idential  information  will  develop  further  in  the 
federal  courts. 

The  next  chapter  will  examine  the  status  of  the 
privilege  for  nonconf idential  information  in  states  without 
shield  laws. 


CHAPTER  6 

THE  PRIVILEGE  FOR  NONCONFIDENTIAL  INFORMATION 
IN  STATES  WITHOUT  SHIELD  LAWS 

In  Branzburg  v.  Hayes,1  the  U.S.  Supreme  Court 
determined  that  the  First  Amendment  press  clause  did  not 
require  that  journalists  be  granted  a privilege  not  to 
testify  before  grand  juries  investigating  crimes.  However, 
the  Court  said  that  Congress  could  create  a statutory 
privilege,  as  could  state  legislatures . 2 The  Court  also 
noted  that  it  was  "powerless"  to  stop  state  courts  from 
recognizing  a journalist's  privilege  through  interpretation 
of  state  constitutional  guarantees  of  a free  press.3 

Because  of  the  divided  nature  of  the  opinions  in 
Branzburg,  however,  federal  appellate  and  district  courts 
often  have  interpreted  Branzburg  as  allowing,  or  even 
encouraging,  the  recognition  of  privileges  for  confidential 
information.  Some  of  the  courts  also  have  extended 
protection  to  journalists  fighting  forced  disclosure  of 
nonconf idential  information,  an  issue  that  was  not  examined 
in  Branzburg. 


1408  U.S.  665  (1972) . 

2Id.  at  706. 

3 Jd. 
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Thirty-one  states  and  the  District  of  Columbia  have,  as 
of  late  1999,  passed  shield  laws  to  protect  journalists  from 
forced  disclosure  of  confidential  information.  As  Chapters  7 
and  8 will  discuss,  about  two- thirds  of  the  shield  laws  are 
written  broadly  enough  or  have  been  interpreted  by  state 
courts  to  protect  nonconf idential  information  as  well. 

In  the  nineteen  states  without  shield  laws  as  of  August 
1999,* * *  4 high  courts  and  intermediate  appellate  courts5  in  a 
majority  of  the  states  have  considered  whether  a privilege 
exists  for  confidential  sources,  but  fewer  have  considered 
whether  nonconf idential  information  is  privileged.  A few 
states  have  found  that  the  privilege  exists  for  confidential 
sources  but  not  nonconf idential  information,  while  others 
have  found  that  the  protection  is  the  same  for  both  types  of 
information . 

The  state  courts  have  a variety  of  possible  sources  for 
the  journalist's  privilege.  Courts  in  states  without  shield 
statutes  can  base  the  privilege  on  the  First  Amendment,  as 


“The  nineteen  are  Connecticut,  Hawaii,  Idaho,  Iowa, 

Kansas,  Maine,  Massachusetts,  Mississippi,  Missouri,  New 
Hampshire,  South  Dakota,  Texas,  Utah,  Vermont,  Virginia, 
Washington,  West  Virginia,  Wisconsin,  and  Wyoming.  Cases  in 

states  with  shield  laws  that  were  decided  before  the  shield 

laws  were  passed  are  discussed  in  Chapter  8 . 

5For  clarity,  this  chapter  and  the  succeeding  chapters 
will  refer  to  the  highest  appeal  court  in  each  state  as  the 
"high  court,"  any  lower  appeal  court  in  the  state  as  an 
"intermediate  appellate  court,"  and  both  types  of  court  the 
same  reference  as  "appeal  courts." 
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it  applies  to  the  states  through  the  Fourteenth  Amendment.6 
Or  they  can  find  that  their  own  state  constitutional 
guarantees  of  a free  press  favor  recognizing  the  privilege. 
A state  court  also  may  find  that  the  privilege  exists  under 
its  common  law.  As  will  be  shown  in  this  chapter,  courts  in 
states  without  shield  laws  have  used  all  three  approaches, 
sometimes  in  combination. 

This  chapter  begins  by  discussing  which  state  appeal 
courts  have  recognized  a journalist's  privilege  for 
confidential  and  nonconf idential  information.  The  next 
section  will  focus  on  the  bases  state  courts  have  used  for 
determining  that  a privilege  for  confidential  and/or 
nonconf idential  information  exists.  The  chapter  then  will 
examine  how  state  appeal  courts  have  determined  whether 
nonconf idential  information  is  protected  from  forced 
disclosure  and  to  what  degree.  Finally,  the  chapter  will 
examine  how  courts  in  non- shield- law  states  that  have 
recognized  a journalist's  privilege  have  qualified  it.7  In 
addition,  trial-court  cases  will  be  briefly  discussed  or 


6In  Gitlow  v.  New  York,  268  U.S.  652  (1925),  the  U.S. 
Supreme  Court  found  that  the  First  Amendment  applied  to  the 
states  through  the  Fourteenth  Amendment . 

7Chapter  5 examined  other  questions  in  regard  to  the 
federal  privilege,  including  how  courts  have  defined  who  is 
a "journalist."  But  there  are  relatively  few  cases  involving 
nonconf idential  information  in  the  non-shield-law  states, 
and  research  for  this  dissertation  found  no  cases  that 
discussed  how  to  define  "journalist." 
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cited  for  each  state  to  illustrate  how  those  courts  have 
agreed  or  differed  with  appeal  courts. 

The  Privilege  in  Non-Shield  Law  States 
Although  appeal  courts  in  most  states  without  shield 
laws  have  at  least  considered  whether  a privilege  exists 
protecting  confidential  sources  or  confidential  information, 
state  appeal -court  cases  could  be  found  in  official  or 
unofficial  case  reporters* * * * * 8  from  Mississippi,  Utah,  or 
Wyoming.  In  addition,  Hawaii  appeal  courts  apparently  have 
considered  the  issue  since  the  Hawaii  Supreme  Court 
rejected  the  existence  of  a privilege  for  confidential 
sources  in  In  Re  Goodfader's  Appeal9  in  1961,  eleven  years 
before  Branzburg  v.  Hayes. 

States  in  which  appeal  courts  have  recognized  a 
privilege  against  forced  disclosure  of  confidential  source 
identities  in  at  least  some  circumstances  include  Idaho,10 


official  reporters,  it  is  meant  case  reporters  such 

as  Pacific  Reporter,  Atlantic  Reporter,  etc.  Unofficial 

reporters  refers  to  compilations  such  as  Media  Law  Reporter. 

Opinions  that  were  not  published  in  either  an  official  or 

unofficial  case  reporter  were  not  used  for  this 

dissertation . 

9367  P.2d  472  (Hawaii  1961) . 

Sierra  Life  Insurance  Co.  v.  Magic  Valley  Newspapers, 
623  P.2d  103  (Idaho  1981)  (lower  court  should  consider 
newspaper's  privilege  arguments  before  ordering  disclosure 
m libel  case) ; In  Re  Contempt  of  Wright,  700  P.2d  40  (Idaho 
1985)  (recognizing  confidential-source  privilege  in  criminal 
case) . 
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Iowa,11  Kansas,12  Massachusetts,13  Missouri,14  New  Hampshire, 
South  Dakota,16  Texas,17  Vermont,18  Virginia,19  Washington, 20 


1:LWinegard  v.  Oxberger,  258  N.W.2d  847  (Iowa  1977) 
(privilege  exists  in  civil  proceedings  but  overcome  in  this 
case) . 

12State  v.  Sandstrom,  581  P.2d  812  (Kan.  1978)  (limited 
privilege  exists  in  criminal  cases) . 

13Sinnott  v.  Boston  Retirement  Bd.,  524  N.E.2d  100 
(Mass.  1988)  (tacitly  recognizing  privilege  in  civil  case) ; 
In  Re  John  Doe  Grand  Jury  Invest.,  574  N.E.2d  373  (Mass. 
1991)  (recognizing  privilege  in  criminal  grand  jury 
setting) . 

14State  ex.  rel . Classic  III  Inc.  v.  Ely,  954  S.W.2d 
650  (Mo.  Ct . App . 1997)  (defendant  magazine  in  libel  case 
not  required  to  reveal  confidential  sources) . 

150pinion  of  the  Justices,  373  A. 2d  644  (N.H.  1977) 
(recognizing  privilege  for  confidential  information  in  civil 
case  in  which  journalist  not  a party) ; State  v.  Siel,  444 
A. 2d  499  (N.H.  1982)  (recognizing  privilege  in  criminal 
case) . 

16Hopewell  v.  Midcontinent  Broadcasting  Corp . , 538 
N.W.2d  780  (S.D.  1995)  (recognizing  privilege  and  ruling  for 
journalist  in  libel  case  in  which  journalist  was  party) . 

17Dallas  Oil  and  Gas,  Inc.  v.  Mouer,  533  S.W.2d  70 
(Tex.  App.  1976)  (recognizing  privilege  for  confidential 
sources  in  civil  actions) ; Dallas  Morning  News  Co.  v. 

Garcia,  822  S.W.2d  675  (Tex.  App.  1991)  (granting  writ  of 
mandamus  allowing  journalists  to  keep  sources  confidential 
in  libel  action).  But  see  State  ex.  rel.  Healey  v.  McMeans, 
884  S.W.2d  772  (Tex.  Crim.  App.  1994)  (no  privilege  exists 
in  criminal  cases) ; Coleman  v.  State,  1997  Tx.  Crim.  App. 
LEXIS  25  (Tex.  Crim.  App.  1997),  rev'd  on  other  grounds,  966 
S.W.2d  525  (Tex.  Crim.  App.  1998)  (no  privilege  for 
confidential  or  nonconf idential  information  in  criminal 
cases,  but  quashing  of  subpoena  not  reversible  error) . 

18State  v.  St.  Peter,  315  A. 2d  254  (Vt . 1974) 

(privilege  applies  in  criminal  cases) . 

19Brown  v.  Commonwealth,  204  S.E.2d  429  (Va.  1974) 
(privilege  applies  in  criminal  cases) . 
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and  Wisconsin.21  West  Virginia's  highest  court  has 
recognized  the  existence  of  a journalist's  privilege  only  in 
nonconf idential-information  cases . 22 

Besides  West  Virginia,  a privilege  for  nonconf idential 
information  has  been  recognized  in  certain  circumstances  by 


20Senear  v.  Daily  Journal -American,  641  P.2d  1180 
(Wash.  1982)  (en  banc)  (privilege  exists  in  libel  cases) ; 
Clampitt  v.  Thurston  County,  658  P.2d  641  (Wash.  1983)  (en 
banc)  (privilege  exists  in  civil  actions  in  which  journalist 
not  a party) State  v.  Rinaldo,  689  P.2d  392  (Wash.  1984) 

(en  banc)  (privilege  applies  in  criminal  proceedings) . 

21State  v.  Knops,  183  N.W.2d  93  (Wise.  1971)  (in  pre- 
Branzburg  case,  privilege  found  to  exist  in  criminal  grand 
jury  case  but  is  overcome  by  compelling  need  for 
journalist's  information);  Zelenka  v.  State,  266  N.W.2d  279 
(Wise.  1978)  (finding  privilege  bars  disclosure  of 
confidential  source  in  criminal  case);  State  ex.  rel . Green 
Bay  Newspaper  Co.  v.  Circuit  Court,  335  N.W.2d  367  (Wise. 
1983 ) ( same) . 

22State  ex.  rel.  Hudok  v.  Henry,  389  S.E.2d  188  (W.Va. 
1990)  (litigant  in  civil  action  must  overcome  privilege  to 
subpoena  non-party  journalist  as  witness);  State  ex.  rel. 
Charleston  Mail  v.  Ranson,  488  S.E.2d  5 (W.Va.  1997) 

(criminal  defendant  must  overcome  privilege  before 
subpoenaing  journalists'  nonconf idential  photographs  of 
crime  scene) . 


280 


appeal  courts  in  Iowa,23  Texas,24  and  Wisconsin.25  In 
Connecticut  and  Vermont,  reporters  seeking  to  shield 
nonconf idential  information  from  disclosure  have  won  in 
appeal  courts  on  grounds  unrelated  to  journalist's  privilege 
claims . 26 

Research  for  this  dissertation  uncovered  no 
nonconf idential-information  cases  at  the  appeal-court  level 
in  New  Hampshire,  Kansas,  South  Dakota,  or  Virginia,  and 
only  the  cases  mentioned  earlier  in  Connecticut  and  Vermont. 
Appeal  courts  in  Idaho,  Maine,  Massachusetts,  Missouri,  and, 
in  criminal  cases,  Texas,  have  rejected  the  existence  of  a 


23Lamberto  v.  Bown,  326  N.W.2d  305  (Iowa  1982)  (civil 
litigant  must  overcome  privilege  to  subpoena  reporter's 
interview  notes  from  nonconf idential  interview  with  opposing 
litigant);  Bell  v.  Des  Moines,  412  N.W.2d  585  (Iowa  1987) 
(plaintiff  in  civil  action  fails  to  overcome  privilege  in 
seeking  outtakes  of  television  news  footage) . 

24Channel  Two  Television  Co.  v.  Dickerson,  725  S.W.2d 
470  (Tex.  App.  1987)  (vacating  order  that  station  turn  over 
nates,  outtakes,  records  and  other  documents  in  civil  suit) . 
But  see  Dolcefino  v.  Ray,  902  S.W.2d  163  (Tex.  App.  1995) 
(same  court,  in  slander  case,  declines  to  follow  Channel 
Two);  Ex  Parte  Grothe,  687  S.W.2d  736  (Tex.  Crim.  App.  1985) 
(no  privilege  for  nonconf idential  unpublished  photographs  in 
criminal  case) . 

25Kurzynski  v.  Spaeth,  538  N.W.2d  554  (Wise.  Ct . App. 
1995)  (trial  court  erred  in  ordering  disclosure  of 
magazine's  documents  in  civil  suit  in  which  magazine  not  a 
party) . 

26City  Council  of  City  of  West  Haven  v.  Hall,  429  A. 2d 
481  (Conn.  1980)  (city  council  had  no  power  to  subpoena 
reporter);  State  v.  Gundlah,  624  A. 2d  368  (Vt . 1993) 
(reporter's  constitutional  arguments  against  contempt 
citation  moot  because  defendant  in  criminal  case  entered 
plea  of  no  contest) . 
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privilege  for  nonconf idential  information, 27  although  all 
but  Texas  s Court  of  Criminal  Appeals,  its  highest  court  in 
criminal  cases,  have  recognized  privileges  for  confidential 
information . 


21  See,  e.g.,  State  v.  Salsbury,  924  P.2d  208  (Idaho 
1996)  (privilege  does  not  apply  in  criminal  case  if 
information  is  nonconf idential) ; State  v.  Hohler,  543  A. 2d 
364  (Maine  1988 ) (no  privilege  exists  for  nonconf idential , 
published  information  in  criminal  case) ; In  Re  Letellier, 

578  A. 2d  722  (Maine  1990)  (no  privilege  for  outtakes  of 
nonconf idential  interview  in  criminal  grand  jury  setting) ; 
Commonwealth  v.  Corsetti,  438  N.E.2d  805  (Mass.  1982) 
(privilege  did  not  apply  because  reporter  was  not  trying  to 
shield  confidential  source  from  disclosure);  CBS  Inc.  (KMOX- 
TV)  v.  Campbell,  645  S.W.2d  30  (Mo.  Ct . App . 1982) 

(station's  nonconf idential  outtakes  not  protected  from 
disclosure  to  criminal  grand  jury  under  First  Amendment  or 
state  constitution);  State  ex.  rel . Classic  III  Inc.  v.  Ely, 
954  S . W . 2d  650,  655  (Mo.  Ct . App.  1997)  (noting  that 
privilege  recognized  in  case  only  applied  if  journalist 
sought  to  protect  confidential  information) ; Ex  Parte 
Grothe,  687  S.W.2d  736  (Tex.  Crim.  App.  1984)  (no  privilege 
for  nonconf idential  photographs  of  alleged  crime) ; State  ex. 
rel.  Healey  v.  McMeans,  884  S.W.2d  772  (Tex.  Crim.  App. 

1994)  (no  privilege  exists  in  criminal  cases  for 
nonconf idential  information);  DeGarmo  v.  State,  922  S.W.2d 
256  (Tex.  App.  1996)  (no  privilege  exists  for 
nonconf idential  information  in  criminal  cases,  but  trial 
court's  quashing  of  subpoena  for  reporter  did  not  amount  to 
reversible  error);  Coleman  v.  State,  1997  Tx.  Crim.  App. 
LEXIS  25  (Tex.  Crim.  App.  1997),  rev'd  on  other  grounds,  966 
S . W . 2d  525  (Tex.  Crim.  App.  1998)  (en  banc)  (no  privilege 
exists  for  reporters  who  wrote  series  about  gangs  in  general 
six  weeks  after  gang-related  slaying) . 
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Basis  for  the  Privilege28 

The  states  without  shield  laws  in  which  appeal  courts 
have  recognized  a journalist's  privilege  for  either 
confidential  or  nonconfident ial  information,  or  both,  have 
differed  on  determining  the  basis  for  the  privilege. 
Sometimes  there  has  been  disagreement  about  the  source  of 
the  privilege  even  within  the  same  state. 

Massachusetts  and  Washington  high  courts  have  looked  to 
the  common  law  of  their  states  to  determine  if  a privilege 
of  any  type  existed.  In  rejecting  a reporter's  appeal  of  an 
order  that  he  identify  his  sources  in  a deposition 
concerning  a disciplinary  matter  against  a judge,  the 
Supreme  Judicial  Court  of  Massachusetts  in  1980  limited  its 
findings  to  the  case  at  hand,  In  Re  Roche.29  Although  the 
court  conceded  that  forcing  journalists  to  reveal 
confidential  sources  might  encroach  on  First  Amendment 
values,  the  justices  said  the  limits  on  privileges  for 


28Although  this  dissertation  deals  primarily  with  the 
privilege  for  nonconf idential  information,  the  following 
section  mostly  will  cite  confidential-source  cases  because 
appellate  courts  in  non-shield  law  states  generally  have 
defined  the  bases  for  the  privilege,  if  one  existed,  in 
confidentiality  cases.  The  discussion  of  the  bases  for  the 
privilege  will  aid  the  understanding  of  the  next  section, 
which  discusses  why  courts  in  some  states  have  or  have  not 
recognized  a privilege  for  nonconf idential  information. 
Often,  the  courts'  determination  of  the  textual  basis  for 
the  confidential-source  privilege  helps  determine  whether 
they  extend  the  privilege  to  nonconf idential  information. 

29411  N.E.2d  466  (Mass.  1980). 
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journalists  could  best  be  defined  through  statutory  or 
common- law  development . 30 

In  a nonconf idential-information  case  in  1982,  the 
Massachusetts  court  again  turned  to  the  common  law  for 
guidance  in  Commonwealth  v.  Corsetti . 31  Newspaper  reporter 
Paul  Corsetti  was  held  in  contempt  for  refusing  to  testify 
about  his  interview  with  a murder  defendant  after  the 
defendant  moved  to  suppress  statements  to  Corsetti  and  to 
police  officers  about  the  slaying.32  The  court  rejected 
Corsetti' s claims  that  the  contempt  citation  was  in 
violation  of  his  rights  under  the  First  Amendment  and 
Massachusetts  Constitution. 33  The  court  said  that  even  if 
there  were  a common-law  journalist's  privilege  in 
Massachusetts,  it  would  not  apply  in  a case  in  which  the 
reporter's  source  was  known  and  the  information  sought 
already  was  public.34 

In  1985,  the  Supreme  Judicial  Court  received  a petition 
from  the  Governor's  Press  Shield  Law  Task  Force  asking  it  to 
adopt  a privilege  as  a court  rule.  The  privilege  would  have 
protected  journalists  from  the  disclosure  of  confidential 
sources  and  unpublished  information.  The  court  in 

30Jd.  at  474. 

31438  N . E . 2d  805  (Mass.  1982). 

32Xd.  at  807-808. 

33 Jd.  at  808. 


34 Jd.  at  809. 


284 


Promulgation  of  Rules  Regarding  Protection  of  Confidential 
News  Sources35  declined  to  do  so,  citing  a lack  of  consensus 
among  even  the  members  of  the  task  force  about  the  need  for 
and  parameters  of  the  proposed  rule.36  The  court  also 
reiterated  its  support  for  the  common- law  development  of  any 
journalist's  privilege  as  the  best  way  to  ensure  that 
whatever  principles  resulted  would  be  "flexible  enough  to 
maintain  an  appropriate  balance  between  the  competing 
interests  involved."37 

In  two  later  cases  in  which  the  Supreme  Judicial  Court 
upheld  lower  court  rulings  excluding  journalists'  testimony 
from  civil  and  criminal  cases,  the  court  was  content  to 
state  that  the  lower  courts  correctly  had  applied  common- law 
principles  in  determining  that  journalists  would  not  have  to 
reveal  confidential  sources.38 

In  Washington,  unlike  Massachusetts,  the  Supreme  Court 
created  a common-law  privilege  in  the  first  case  in  which  it 
considered  the  issue,  Senear  v.  Daily  Journal -American. 39 
Noting  that  testimonial  privileges  generally  were  not 
favored  in  the  common  law,  the  court,  in  a libel  case, 

354  7 9 N . E . 2d  154  (Mass.  1985). 

36Id.  at  156. 

31  Id.  at  158. 

38See  Sinnott  v.  Boston  Retirement  Bd. , 524  N.E.2d  100 
(Mass.  1988)  (civil  action);  In  Re  John  Doe  Grand  Jury 
Invest.,  574  N.E.2d  373  (Mass.  1991)  (criminal  grand  jury). 

39641  P . 2d  1180  (Wash.  1978)  . 
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turned  to  Dean  John  Henry  Wigmore's  treatise  on  evidence  to 

determine  under  what  conditions  privileges  should  be 

favored.  Wigmore  wrote  that  there  were  four  conditions  that 

must  be  met  before  a privilege  should  be  recognized: 

(1)  The  communication  must  originate  in  a 
confidence  that  it  will  not  be  disclosed;  (2)  the 
element  of  confidentiality  must  be  essential  to 
the  full  and  satisfactory  maintenance  of  the 
relationship  between  the  parties;  (3)  the  relation 
must  be  one  which  in  the  opinion  of  the  community 
ought  to  be  sedulously  fostered;  and  (4)  the 
injury  that  would  inure  to  the  relation  by  the 
disclosure  of  the  communication  must  be  greater 
than  the  benefit  thereby  gained  for  the  correct 
disposal  of  litigation.40 

The  first  two  conditions  normally  were  present  so  as  to 
justify  establishment  of  the  privilege,  the  court  said.  As 
to  the  third  condition,  the  court  said  that  it  existed  with 
"particular  force"  in  1978.  Because  society  had  become  more 
complex,  because  citizens  needed  to  make  considered 
judgments  in  a representative  democracy,  and  because  of  the 
"increasing  importance  of  journalists  to  convey  information 
to  citizens,"  the  court  said,  the  confidential  relationship 
between  journalists  and  sources  was  one  it  believed  needed 
to  be  "sedulously  fostered."41  As  to  the  fourth  condition, 
the  court  said,  at  least  in  matters  of  civil  litigation,  the 
injury  from  failing  to  recognize  the  privilege  would  be 
greater  than  the  benefits  to  be  gained  from  requiring 


40Xd.  at  1182  (citing  State  ex.  rel . Haugland  v. 

Smythe,  169  P.2d  706  (1946))  . See  8 J.  Wigmore,  Evidence  § 2285 
(McNaughton  ed.  1961)  . 


41  Jd.  at  1183. 
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testimony.42  In  later  cases,  the  Washington  Supreme  Court 
found  that  the  common- law  privilege  applied  in  a civil  case 
in  which  the  reporter  was  not  a party,  Clampitt  v.  Thurston 
County,*3  and  in  a criminal  case,  State  v.  Rinaldo  ,44 

In  most  non-shield-law  states,  however,  the  states  have 
relied  upon  either  the  First  Amendment,  state  constitutions, 
or  both  in  determining  whether  a privilege  should  exist. 
Among  the  states  in  which  appeal  courts  have  recognized  a 
privilege  for  at  least  confidential  sources,  the  preferred 
approach  appears  to  be  to  ground  support  for  the  privilege 
in  both  the  state  and  federal  constitutions. 

The  Idaho  Supreme  Court,  for  example,  in  1985  stated 
that  its  examination  of  Branzburg  v.  Hayes  and  its  progeny 
supported  a finding  that  there  was  a qualified  journalist's 
privilege  under  the  First  Amendment.  The  court,  in  In  Re 
Contempt  of  Wright , 45  noted  that  Idaho's  constitution 
provided  press  protection  "substantially  similar  to"  the 
First  Amendment  and  also  grounded  its  decision  favoring  a 
privilege  for  confidential  sources  on  the  state 
constitution . 46 


42  Id. 

43658  P . 2d  641  (Wash.  1983). 

44689  P . 2d  392  (Wash.  1984). 

45  7 0 0 P . 2d  40  (Idaho  1985). 

46Xd.  at  45  ( citing  Idaho  Const,  art.  I,  § 9)  . 
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In  Iowa,  the  Supreme  Court  rejected  the  idea  that 
because  of  Branzburg  there  was  no  First  Amendment -based 
privilege  for  journalists  seeking  to  protect  confidential 
sources  in  Winegard  v.  Oxberger ,47  Later,  the  court  added 
that,  " [f]or  purpose  of  clarity,"  it  also  was  grounding  the 
privilege  it  had  just  recognized  for  confidential  sources  in 
the  Iowa  Constitution.48  The  court  did  not  state  why  it 
needed  to  do  so  for  the  "purpose  of  clarity."  However,  the 
court  also  found  that  the  civil  litigant  who  subpoenaed  a 
reporter  had  met  his  burden  in  overcoming  the  privilege 
claim.49 

New  Hampshire  in  1977  tied  its  recognition  of  a 
privilege  for  confidential  sources  to  its  own  constitution. 
The  New  Hampshire  Supreme  Court  in  Opinion  of  the  Justices 50 
noted  that  the  majority  opinion  in  Branzburg  v.  Hayes  had 
conceded  that  the  U.S.  Supreme  Court  was  "powerless"  to  stop 
states  from  recognizing  a journalist's  privilege  based  on 
the  states'  constitutions.51  The  court  found  support  for  the 
privilege  in  its  own  constitution's  guarantee  of  "liberty  of 

47258  N. W.  2d  847  (Iowa  1977)  . 

48Id.  at  852  ( citing  Iowa  Const,  art.  I,  § 7)  . See  also 
Bell  v.  Des  Moines,  412  N.W.2d  585,  587  (Iowa  1987) 

(privilege  exists  under  both  First  Amendment  and  Iowa 
Constitution) . 

49Id.  at  852-853. 

503 73  A. 2d  644  (N.H.  1977)  . 

51Xd.  at  646-647  (N.H.  1977)  ( citing  Branzburg  v. 

Hayes,  408  U.S.  665,  706  (1972)). 
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the  press."52  But  five  years  later,  in  applying  the 
privilege  to  protect  confidential  sources  in  a criminal 
case,  the  Supreme  Court  relied  upon  both  the  First  Amendment 
and  its  constitution.  In  State  v.  Siel,53  the  court  said 
that  it  read  Branzburg  as  recognizing  a qualified  First 
Amendment  privilege.54  The  court  added  that  it  saw  no  reason 
to  believe  that  the  privilege  it  recognized  in  1977  in  a 
civil  case  should  "cease  to  exist"  in  a criminal  matter, 
although  it  said  the  privilege  was  "more  tenuous"  in 
criminal  cases.55 

Wisconsin  relied  upon  both  its  own  constitution  and  a 
generous  reading  of  Branzburg  to  find  a privilege  for 
confidential  sources  existing  under  both  state  and  federal 
law.  The  court  in  Zelenka  v.  State56  read  Justice  Powell's 
concurring  opinion  in  Branzburg  as  a clear  recognition  of 
the  existence  of  a qualified  privilege.57  Thus,  the  court 
said,  the  privilege  could  be  justified  under  both  the  First 


52Jd.  at  647  ( citing  N.H.  Const,  pt.  I,  art.  22). 
53444  A. 2d  499  (N.H.  1982). 

54  Id. 

55 Jd.  at  503. 

5S266  N . W . 2d  279  (Wise.  1978). 


57 Jd.  at  287. 
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Amendment  and  Article  I,  Section  3 of  the  Wisconsin 
Constitution . 58 

Virginia  tied  its  recognition  of  a journalist's 
privilege  in  a confidential-source  case  solely  to  the  First 
Amendment.  In  Brown  v.  Commonwealth,59  the  Virginia  Supreme 
Court  noted  that  the  privilege  was  related  to  the  First 
Amendment  but  was  not  a First  Amendment  right  in  and  of 
itself.  The  court  said  the  privilege  was  designed  to  be  an 
"important  catalyst"  to  the  free  flow  of  information 
guaranteed  by  the  First  Amendment's  press  clause.60 

The  Kansas  Supreme  Court  in  State  v.  Sands  trom61  tied 
the  privilege  for  confidential  information  to  the  First 
Amendment  by  stating  that  the  U.S.  Supreme  Court  "recognized 
the  privilege"  in  Branzburg  v.  Hayes.62  The  Kansas  Supreme 
Court  took  note  of  Justice  Powell's  concurrence  in  Branzburg 


58 Id.  at  286.  Wise.  Const,  art.  I,  § 3,  reads:  "Every 
person  may  freely  speak,  write,  and  publish  his  sentiments 
on  all  subjects,  being  responsible  for  the  abuse  of  that 
right,  and  no  laws  shall  be  passed  to  restrain  or  abridge 
the  liberty  of  speech  or  of  the  press."  Id.  See  also 
Kurzynski  v.  Spaeth,  538  N.W.2d  554,  559  (Wise.  Ct . App . 
1995)  (scope  of  the  privilege  is  the  same  whether  measured 
by  the  First  Amendment  or  Wisconsin's  constitution).  But  see 
State  ex.  rel.  Green  Bay  Newspaper  Co.  v.  Circuit  Court,  335 
N.W.2d  367,  372  (Wise.  1983)  (privilege  recognized  in 
Zelenka  v.  State  rested  on  Wisconsin  Constitution;  no 
mention  of  First  Amendment) . 

592  04  S . E . 2d  429  (Va.  1974)  . 

60 Jd.  at  431. 

61581  P . 2d  812  (Kan.  1978). 

62 


Id.  at  814. 
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and  noted  that  lower  federal  courts  and  state  courts  had 
interpreted  Powell's  opinion  as  an  endorsement  of  a 
balancing  test  in  criminal  cases  between  First  Amendment 
interests  in  nondisclosure  and  the  defendant's  right  to  a 
fair  trial.63 

A Missouri  Court  of  Appeals  also  extensively  quoted 
Branzburg  and  its  progeny  in  State  ex.  rel . Classic  III  Inc. 
v.  Ely 64  for  the  proposition  that  a qualified  privilege  for 
confidential  sources  existed  under  the  First  Amendment. 
Missouri's  Supreme  Court,  the  highest  court  in  that  state, 
has  not  decided  the  issue  of  whether  there  is  a journalist's 
privilege  in  that  state.  Vermont's  Supreme  Court  took  a path 
similar  to  the  Missouri  Court  of  Appeals  in  a criminal  case 
in  which  it  recognized  a privilege  for  confidential 
information . 65 

The  South  Dakota  Supreme  Court  has  recognized  a 
qualified  privilege  for  confidential  sources  without 
explaining  the  basis  for  the  privilege.  In  Hopewell  v. 
Midcontinent  Broadcasting  Corp.,66  the  state  Supreme  Court 
noted  that  South  Dakota  had  no  shield  law  and  declined  to 
create  an  absolute  privilege  for  journalists.  However,  the 
court  added  that  it  declined  to  hold  that  there  was  no 

63 Jd.  at  815. 

64  9 5 4 S.W.2d  650  (Mo.  Ct . App . 1997). 

65State  v.  St.  Peter,  315  A. 2d  254,  255-256  (Vt . 1974). 

6653  8 N.  W.  2d  780  (S.D.  1995). 
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privilege  and  thus  leave  journalists'  sources  with  no 
protection.  The  court  held  that  there  was  a qualified 
privilege  protecting  confidential  news  sources  from 
disclosure  under  certain  circumstances.67  The  court  did  not 
spell  out  what  those  circumstances  were  or  on  what  basis  it 
recognized  a privilege.  The  only  case  it  cited  was  a 
California  high-court  case  which,  like  the  case  before  the 
South  Dakota  court,  dealt  with  the  existence  of  a privilege 
in  a libel  case.68  The  court  ruled  in  favor  of  the 
journalist  who  had  won  the  quashing  of  a libel  plaintiff's 
subpoena  in  the  trial  court. 

Texas  appeal  courts  have  disagreed  about  what  basis 
exists,  if  any,  for  a journalist's  privilege  in  civil 
matters.  While  appeal  courts  in  Texas  consistently  have  held 
that  there  is  no  privilege  in  criminal  cases,  whether  the 
information  is  confidential  or  nonconf idential , 69 
intermediate  appellate  courts  generally  have  found  that 


67 Id.  at  782. 

S8Xd.  ( citing  Mitchell  v.  Superior  Court,  27  Cal.  3d 
268,  208  Cal.Rptr.  152,  159-162,  690  P.2d  625,  632-635  (Cal 
1984) ) . 

69 See  Ex  Parte  Grothe,  687  S.W.2d  736  (Tex.  Crim.  App . 
1984) . (no  privilege  exists  for  nonconf idential  information 
in  criminal  cases) ; State  ex.  rel.  Healey  v.  McMeans,  884 
S . W. 2d  772  (Tex.  Crim.  App.  1994)  (same);  DeGarmo  v.  State, 
922  S.W.2d  256  (Tex.  App.  1996)  (same);  Coleman  v.  State, 
1997  Tx.  Crim.  App.  LEXIS  25  (Tex.  Crim.  App.  1997),  rev'd 
on  other  grounds,  966  S.W.2d  525  (1998)  (no  privilege  exists 
for  either  confidential  or  nonconf idential  information  in 
criminal  cases,  but  quashing  of  subpoena  by  trial  court  not 
reversible  error) . 
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there  is  a privilege  for  confidential  information  in  civil 
cases.  In  the  first  case  in  which  an  intermediate  appellate 
court  in  Texas  recognized  a privilege  in  a civil  case, 

Dallas  Oil  & Gas,  Inc.  v.  Mouer,10  the  court  stated  only 
that  it  rested  on  "constitutional"  grounds.  However,  the 
court  hinted  that  it  was  referring  to  the  First  Amendment  by 
citing  Branzburg  and  other  federal  cases  favoring  a 
balancing  of  the  public  interest  in  a free  flow  of 
information  against  other  interests.71 

In  1987,  a Texas  Court  of  Appeals  panel  in  Houston 
extended  the  privilege  to  nonconfident ial  information  and 
grounded  the  decision  on  both  the  U.S.  and  Texas 
constitutions  in  Channel  Two  Television  Co.  v.  Dickenson . 72 
Another  Court  of  Appeals  came  to  the  same  conclusion  in 
Dallas  Morning  News  Co.  v.  Garcia , 73  a libel  case  involving 
confidential  sources  in  1991.  But  in  1995,  the  same  court 
(although  not  the  same  three -judge  panel)  that  ruled  in 
Channel  Two  that  there  was  a privilege  under  both  the  U.S. 
and  Texas  constitutions  that  protected  nonconf idential 
information  rejected  the  1987  ruling.  In  Dolcefino  v.  Ray , 74 
the  Court  of  Appeals  in  Houston  noted  that  Channel  Two  cited 

70533  S . W.  2d  70  (Tex.  App . 1976). 

71Id.  at  77. 

72725  S.W.2d  470  (Tex.  App.  1987). 

73  8 2 2 S.W.  675  (Tex.  App.  1991). 

74902  S.W. 2d  163  (Tex.  App.  1995). 
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Branzburg  for  the  proposition  that  the  U.S.  Supreme  Court 
created  a qualified  privilege  for  journalists.  The  Dolcefino 
court  found  no  such  holding  in  Branzburg  and  said  the  panel 
that  decided  Channel  Two  went  too  far.75  Having  said  that, 
however,  the  court  declined  to  say  one  way  or  the  other 
whether  a privilege  existed  in  Texas.76  If  one  did  exist, 
however,  it  would  not  relate  to  nonconf idential  information, 
the  court  said,  because  the  only  purpose  of  a privilege  was 
to  protect  the  identities  of  confidential  sources.77 
However,  it  should  be  noted  that  Dolcefino  was  decided  by 
one  branch  of  the  intermediate  appellate  court  in  Texas,  so 
the  decision  is  not  necessarily  binding  on  other  appellate 
courts  in  the  Texas  system. 

Appeal  courts  in  states  without  shield  laws  that  have 
recognized  a journalist's  privilege  for  confidential  sources 
have,  for  the  most  part,  relied  upon  interpreting  the  First 
Amendment,  solely  or  in  conjunction  with  their  state 
constitutions,  for  determining  whether  the  privilege  exists. 
Massachusetts  and  Washington,  by  contrast,  have  relied  upon 
the  development  of  common  law  to  determine  whether 
journalists  are  protected  by  a privilege. 


75 Jd.  at  164. 

76Jd.  at  164-165. 

77 


Id.  at  165. 
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Why  Protect  Nonconf idential  Information? 

Whether  there  is  any  privilege  for  nonconf idential 
information  in  the  nineteen  states  without  shield  laws  often 
depends  upon  what  First  Amendment  or  state  constitutional 
values  courts  believe  are  protected  by  the  privilege.  In 
some  instances,  appeal  courts  in  states  where  a privilege 
for  confidential  information  has  been  recognized  have  found 
that  the  constitutional  values  protected  by  the  privilege 
only  apply  to  confidential  source  identities  and  not  to 
nonconf idential  information. 

West  Virginia's  Supreme  Court  of  Appeals  has  perhaps 
summed  up  the  issue  of  conflicting  constitutional  values 
best  in  State  ex.  rel . Hudok  v.  Henry.78  In  recognizing  a 
privilege  for  nonconf idential  information  in  a civil  case, 
the  court  in  1989  looked  back  over  Bra.nzbu.rg  and  its  progeny 
and  discerned  two  grounds  for  a qualified  privilege:  (1)  the 

protection  of  confidential  sources  to  allow  journalists  to 
gather  information  and  develop  news  leads;  and  (2)  the 
protection  of  the  news-gathering  function  and  the  free  flow 
of  information  to  the  public  from  infringement  by  the 
routine  subpoenaing  of  reporters.79  In  the  latter  case,  the 
court  said,  most  federal  and  state  courts  that  had  grounded 
a privilege  on  the  value  of  keeping  reporters  free  from 


78389  S . E . 2d  188  (W.Va.  1989)  . 
79Id.  at  192. 
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burdensome  subpoenas  had  determined  that  confidentiality  was 
not  a prerequisite  to  exercising  the  privilege.80 

Although  West  Virginia's  highest  court  found  the 
privilege  available  to  journalists  seeking  to  withhold 
nonconf idential  information,  Maine  considered  much  the  same 
background  and  came  to  the  opposite  conclusion.  In  two  cases 
involving  nonconf idential  information,  the  court  rejected 
reporters'  claims  that  protecting  them  from  disclosing  the 
information  was  essential  under  the  First  Amendment.  In  the 
first  case,  State  v.  Hohler  in  1988, 81  the  Supreme  Judicial 
Court  rejected  a reporter's  claim  that  he  should  be  spared 
from  testifying  about  his  published,  nonconf idential 
interview  with  a murder  suspect.  While  noting,  as  did  West 
Virginia  in  Hudok,  that  numerous  federal  and  state  courts 
had  recognized  a privilege  for  nonconf idential , unpublished 
information  as  well  as  confidential  information,  the  court 
said  it  failed  to  see  how  requiring  a reporter  to  testify 
about  nonconf idential  information  impinged  on  First 
Amendment  values . 82 


80Id.  at  192  (citations  omitted) . See  also  State  ex. 
rel.  Charleston  Mail  v.  Ranson,  488  S.E.2d  5 (W.Va.  1997) 
(recognizing  privilege  for  nonconf idential  information  in 
criminal  case) . 

81543  A. 2d  364  (Maine  1988). 


82 Jd.  at  366. 
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In  another  criminal  case  two  years  later,  the  Maine 
high  court  in  In  Re  Letellier 83  rejected  a privilege  for 
nonconfident ial  information,  this  time  for  unbroadcast 
outtakes  of  a television  interview  with  a public  official 
suspected  of  abusing  his  office.  The  court  conceded  that  the 
First  Amendment  required  it  to  balance  the  competing 
interests  of  the  state  and  the  journalists,  but  it  found  the 
journalists'  case  "much  weaker"  than  if  the  state  had  sought 
confidential  information.  The  court  also  said  it  was  not 
persuaded  that  ordering  disclosure  of  the  tapes  would 
inhibit  future  news  sources  or  encourage  the  wholesale 
subpoenaing  of  journalists'  files.84 

Similarly,  the  Idaho  Supreme  Court  determined  in  1996 
that  forced  disclosure  of  unaired  video  footage  from  the 
scene  of  a fatal  auto  accident  would  have  little  if  any 
chilling  effect"  on  First  Amendment  or  state  constitutional 
values.  In  State  v.  Salsbury,85  the  state  sought  to  subpoena 
nonconf ident ial  videotape  to  use  as  evidence  in  its 
prosecution  of  a newspaper  reporter  charged  with  resisting 
and  obstructing  a police  officer.86  The  court,  which  had 
based  its  recognition  of  a privilege  for  confidential 
sources  in  1985  on  the  First  Amendment  and  Idaho 

83578  A. 2d  722  (Maine  1990). 

84Id.  at  728. 

85  9 2 4 P . 2d  208  (Idaho  1996). 

86 Jd.  at  208. 
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Constitution, 87  said  there  was  no  realistic  threat  to  the 
free  flow  of  information  to  the  press  or  public  from 
requiring  disclosure  of  the  outtakes.  "Credibility  balks  at 
the  idea  that  a TV  station  might  stop  covering  fatal 
automobile  accidents"  if  it  risked  being  subpoenaed  in 
criminal  prosecutions,  the  court  said.88  So  indirectly,  the 
court  tied  the  journalist's  privilege  for  confidential 
sources  to  the  First  Amendment's  and  Idaho  Constitution's 
values  in  protecting  a free  flow  of  information  to  the  press 
and  public.  It  found  the  same  concerns  unpersuasive  when  the 
material  sought  was  nonconf idential , at  least  when  the 
nonconfident ial  information  in  question  was  outtakes  from 
coverage  of  an  auto  accident . 

A Missouri  Court  of  Appeals  also  determined  that  the 
journalist's  privilege  should  not  apply  to  nonconf idential 
material.  In  its  only  case  on  the  nonconfidentiality  issue, 
the  Missouri  Court  of  Appeals  in  1983  left  open  the  question 
of  whether  a privilege  existed  for  confidential  sources  in 
that  state.  However,  the  intermediate  appellate  court  made 
it  clear  in  Columbia  Broadcasting  System  Inc.  (KMOX-TV)  v. 
Campbell89  that  the  privilege  did  not  exist  if  the 
information  was  nonconf idential  and  sought  by  a grand  jury 

87In  Re  Contempt  of  Wright,  700  P.2d  40  (Idaho  1985) . 

See  text  accompanying  supra  notes  45-46. 

88Xd.  at  213. 

89645  S.W.2d  30  (Mo.  Ct . App . 1983). 
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investigating  a crime.  When  a Missouri  Court  of  Appeals 
determined  that  a privilege  did  exist  for  confidential 
sources  in  1997,  it  explicitly  limited  the  privilege  under 
the  First  Amendment  to  confidential  sources.90  The  interest 
at  stake  in  privilege  cases,  the  court  said,  was  the  "free 
flow  of  information  to  the  public."91 

The  Washington  Supreme  Court,  which  relied  on  state 
common  law  in  determining  that  a privilege  existed,  also  has 
limited  the  privilege  to  confidential  sources.92  The 
decision  to  limit  the  privilege  to  cases  involving 
confidentiality  is  unsurprising,  given  that  the  court 
reached  its  conclusion  that  a privilege  existed  by  finding 
that  the  journalist's  privilege  met  all  four  of  Wigmore's 
criteria  for  privilege  creation,  which  stress  the 
confidential  nature  of  the  relationship.93  But  a trial  court 
in  Washington  extended  the  privilege  to  nonconf idential 
material  by  finding  that  the  Supreme  Court's  requirement  of 
confidentiality  ignored  practical  considerations.94  The 


90State  ex.  rel . Classic  III,  Inc.  v.  Ely,  954  S.W.2d 
650,  655  (Mo.  Ct . App . 1997)  ("...  we  emphasize  that  the 

trial  court  must  undertake  this  balancing  test  only  if  the 
journalist  invokes  a reporter's  shield  privilege  based  on  a 
promise  of  confidentiality  to  his  or  her  source.") 

91  Jd.  at  656. 

92See  text  accompanying  supra  notes  39-44. 

93See  text  accompanying  supra  notes  39-43. 

94State  v.  Terwilliger , 11  Media  L.  Rep.  2463,  2464 
(BNA)  (Wash.  Super.  Ct . 1985). 
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judge  said  that  failing  to  protect  nonconf idential 
information  would  make  the  press  susceptible  to  unlimited 
discovery  orders,  which  would  have  a chilling  effect  on 
editorial  content . 95 

Iowa's  Supreme  Court  has  recognized  basically  the  same 
privilege  in  both  confidential-source  and  nonconf idential - 
information  cases  without  making  a distinction.  The  court 
has  never  clearly  enunciated  what  specific  values  are  at 
stake  when  journalists  are  subpoenaed,  but  it  has  held  that 
a party  seeking  a journalist's  information  must  overcome  the 
presumption  of  a privilege.  In  Lamberto  v.  Bown,96  the  court 
ruled  in  favor  of  a newspaper  reporter  resisting  a subpoena 
to  testify  about  his  nonconf idential  interview  with  a 
litigant  in  a civil  matter.97  In  Bell  v.  Des  Moines , 98  the 
court  ruled  in  favor  of  a television  station  seeking  to 
protect  unaired  videotape  of  a man's  suicide  in  a public 
place  from  a plaintiff's  subpoena  in  a civil  suit.99  In  a 
criminal  case,  Denk  v.  Iowa  District  Court,100  the  Supreme 
Court  of  Iowa  found  that  a judge  needed  to  make  roughly  the 
same  determination  in  criminal  cases  as  in  civil  cases 

95  Id. 

"326  N.W.2d  305  (Iowa  1982). 

91  Id.  at  306. 

"412  N . W . 2d  585  (Iowa  1987)  . 

"Id.  at  586. 

1002 0 Media  L.  Rep.  1454  (BNA)  (Iowa  1992)  . 
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before  ordering  a television  station  to  produce  aired  and 
unaired  videotape  in  a criminal  investigation.101  In  none  of 
the  cases  did  the  Iowa  Supreme  Court  draw  any  distinction 
between  confidential  and  nonconf idential  information,  but 
neither  did  it  discuss  what  First  Amendment  values  were 
served  by  recognizing  a privilege.102 

In  Wisconsin,  the  state  Court  of  Appeals,  the 
intermediate  appellate  court  in  that  state,  ruled  in  favor 
of  nonparty  journalists  in  a civil  suit  appealing  a 
discovery  order  for  all  documents  related  to  nonconf idential 
interviews  with  patients  of  the  defendant  dentist  for  a 
magazine  story  about  his  practice.103  In  finding  that  the 
journalist's  privilege  under  both  the  First  Amendment  and 
Wisconsin  Constitution  applied  to  nonconf idential 
information,  the  appellate  court  in  Kurzynski  v.  Spaeth 
quoted  heavily  from  a U.S.  Court  of  Appeals  ruling104  for  the 
proposition  that  a promise  of  confidentiality  was  not 


101  Id.  at  1455.  The  court's  order  staying  execution  of 
the  state's  subpoena  did  not  discuss  the  facts  of  the 
underlying  case. 

102See  also  Stanfield  v.  Polk  County,  18  Media  L.  Rep. 
1262  (BNA)  (Iowa  Dist . Ct . 1990)  (ruling  in  favor  of 
reporter  subpoenaed  for  "all  documents"  pertaining  to 
stories  about  race  track  development  in  civil  suit;  no 
discussion  of  First  Amendment  values  at  stake  or  whether 
documents  were  confidential  or  nonconf idential ) . 

103Kurzynski  v.  Spaeth,  538  N.W.2d  554  (Wise.  Ct . App. 
1995)  . 

104Shoen  v.  Shoen,  48  F.3d  412  (9th  Cir.  1995). 
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required  in  order  for  the  privilege  to  apply.105  The  court 
said  the  constitutional  issue  at  stake  on  the  journalists' 
side  was  "the  need  to  insulate  journalists  from  undue 
intrusion  into  their  news-gathering  activities."106 

In  Texas,  appeal  courts  have  been  consistent  in  stating 
that  there  is  no  privilege  for  nonconf idential  or 
confidential  material  in  criminal  cases,  but  the  situation 
is  different  for  civil  matters.  In  Channel  Two  Television 
Co.  v.  Dickerson , 107  a Texas  Court  of  Appeals  in  1987  granted 
a writ  of  mandamus  ordering  a judge  to  vacate  his  discovery 
order  against  a nonparty  television  station  in  a civil 
matter.108  In  so  doing,  the  appellate  court  cited  the 
"paramount  public  interest"  in  maintaining  a vigorous  press 
"capable  of  unfettered  debate  over  controversial  matters."109 
The  court  did  not  discuss  whether  it  considered  the 
materials  confidential  or  nonconf idential  and  whether  that 
distinction  would  make  a difference.110  But  eight  years 

105Kurzynski  v.  Spaeth,  538  N.W.  2d  554,  559  (Wise  Ct 
App.  1995)  . 

106Jd. 

107725  S . W . 2d  470  (Tex.  App.  1987)  . 

108 Jd.  at  471. 

109 Jd.  at  472. 

110It  appears  from  the  opinion  that  at  least  some  of  the 
material  sought  by  the  litigant  in  the  civil  suit  was 
nonconf idential . According  to  the  opinion,  the  subpoena 
concerned  a story  the  television  station  aired  about  the 
lawsuit.  The  subpoena  sought  " [d] ocuments , notes,  video- 
tape, film,  and  any  other  tangible  documents  relating  to 
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later,  a different  panel  of  the  same  Court  of  Appeals  found 
that  there  was  no  privilege  for  nonconf idential  materials  in 
a civil  suit  in  which  the  journalist  was  a party.  In 
Dolcefino  v.  Ray,111  the  court  denied  a writ  of  mandamus  to  a 
reporter  accused  of  slander.  The  court  panel  determined  that 
Dolcefino' s source  already  had  been  discovered  by  the 
plaintiff  in  his  slander  suit.  "The  reason  for  having  a 
reporter's  privilege,"  the  court  said,  "is  so  informants 
will  know  that  if  they  speak  to  the  press,  courts  will  not 
force  the  press  to  disclose  their  identity.  1,112  Because  no 
such  danger  existed  in  this  case,  the  court  said,  there  was 
no  privilege.113 

In  some  trial -court  cases  from  Texas,  however,  the 
judges  have  been  more  supportive  of  a nonconf idential - 
information  privilege  in  both  criminal  and  civil  cases.  In  a 
1982  civil  case.  Suede  Originals  v.  Aetna  Casualty , 114  the 
trial  judge  quashed  a subpoena  for  published  and  unpublished 
photographs  of  a fire  after  noting  that  they  were 
nonconf idential . The  judge  tied  the  privilege  to  the  need  to 


George  Aubin,  Jack  Fletcher,  Brigand  Silk  [a  racehorse  whose 
death  was  at  the  heart  of  the  suit] , Mercury  Savings 
Association  of  Texas,  and  Ben  Milam  Savings  and  Loan 
Association."  Id.  at  471. 

i:li902  S.W.2d  165  (Tex.  App . 1995)  . 

112  Jd.  at  165. 

113Jd. 

114  8 Media  L.  Rep.  2565  (BNA)  (Tex.  Dist.  Ct . 1982). 
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keep  the  press  from  being  annexed  as  an  investigative  arm  of 

the  government  or  of  civil  litigants: 

The  job  of  a newspaper  is  to  gather  as  much 
information  as  it  possibly  can  with  respect  to  all 
facets  of  activity  of  interest  and  importance  to 
readers.  If  it  does  its  job  well,  it  logically 
will  be  the  repository  of  much  information 
concerning  controversial  events  which  take  place 
in  the  area  which  it  serves.  If  the  price  of  doing 
its  job  well,  however,  is  to  be  a repeated  role  as 
the  resource  for  those  seeking  information  of  only 
speculative  value  to  themselves,  coupled  with  a 
governmental  command  that  they  play  that  role,  the 
effect  will  be  severe.  To  make  the  press,  in 
effect,  the  investigative  arm  of  every  civil 
litigant  throughout  the  State  of  Texas  inevitably 
will  constrict  the  flow  of  information  to  the 
press,  and  ultimately  to  us  all.115 


In  nearly  identical  language,  another  trial  judge 
quashed  a subpoena  for  a reporter's  notes  from  a 
nonconf idential  news  conference  by  a murder  suspect  and  his 
attorney.116  In  turning  back  the  state's  request  for  the 
information,  the  judge  wrote  that  "[t]he  likelihood  or  even 
possibility  of  court -ordered  disclosure"  in  either  a civil 
or  a criminal  case  could  encourage  "self -censorship"  by  news 
gatherers . 117 


115 Id.  at  2566. 

116State  v.  Lyon,  19  Media  L.  Rep.  2153  (BNA)  (Tex 
Dist . Ct . 1991)  . 

111  Id.  at  2155.  See  also  In  Re  Grand  Jury  Subpoena,  5 
Media  L • Rep . 1153  (BNA)  (Tex.  Dist.  Ct . 1979)  (grand  jury 
subpoena  for  reporter's  unaired  videotapes  of  potential 
criminal  defendants  quashed  for  state's  failure  to  show 
compelling  need  overriding  press  freedom  concerns) . 
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In  Massachusetts,  which,  like  Washington,  has 
recognized  a confidential-source  privilege  based  on  common- 
law  precepts,118  appeal  courts  generally  have  avoided  a 
discussion  of  whether  the  privilege  extends  to 
nonconfident ial  material.  In  the  only  Massachusetts  high- 
court  case  to  consider  a privilege  for  nonconfident ial 
information,  the  Supreme  Judicial  Court  flatly  rejected  the 
privilege  in  Commonwealth  v.  Corsetti  .119  But  that  case 
preceded  the  court's  recognition  of  a privilege  for 
confidential  sources  to  protect  the  free  flow  of  information 
and  the  public's  need  to  be  informed.120  In  the  only 
Massachusetts  trial  court  decision  that  followed  recognition 
of  the  privilege  for  confidential  sources  and  discussed 
nonconfident ial  information,  the  trial  judge  determined  that 
Corsetti  was  no  longer  controlling.121  However,  the  court 
determined  that  the  privilege  must  "more  readily  give  way" 
when  the  information  sought  was  nonconf  idential . 122  The  court 
determined  that  the  state,  which  was  seeking  outtakes  of 
interviews  with  a criminal  defendant,  a victim  and  a 

118See  text  accompanying  supra  notes  29-44. 

119438  N . E . 2d  805  (Mass.  1982)  . 

120Sinnott  v.  Boston  Retirement  Bd.,  524  N.E.2d  100,  104 
(Mass.  1988);  In  Re  John  Doe  Grand  Jury  Invest.,  574  N.E.2d 
373,  375-376  (Mass.  1991) . See  text  accompanying  supra  note 
3 8 . 

121In  Re  Grand  Jury  Proceedings,  24  Media  L.  Rep.  1989 
(BNA)  (Mass.  Super.  Ct . 1995). 

122  Id.  at  1991. 
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witness,  had  shown  compelling  need  sufficient  to  overcome 
the  privilege  in  respect  to  the  defendant's  tapes  but  not  in 
respect  to  the  victim  and  witness  tapes.123 

Trial  courts  in  two  states  in  which  appeal  courts  have 
not  discussed  the  nonconf idential- information  privilege 
issue  have  recognized  the  privilege  in  some  circumstances.124 
In  Vermont,  where  the  state  supreme  court  determined  that  a 
subpoena  for  nonconf idential  information  should  be  quashed 
because  the  underlying  criminal  case  was  moot,125  a trial 
court  quashed  a subpoena  for  nonconf idential  information  in 
a criminal  case.126  None  of  the  cases  in  Kansas  and  Vermont 
discussed  the  privilege  issue  in  much  detail  other  than 

determining  that  a privilege  for  nonconf idential  information 
existed. 

How  is  the  Privilege  Qualified? 

None  of  the  state  courts  that  have  recognized  a 
privilege  for  nonconf idential  information  have  ruled  that  it 
is  absolute.  Each  state  has  endorsed  a qualified  privilege. 


123 


Id. 


Ren  ®ett i®  AsPhalt  & Construction,  17  Media  L. 

Rep.  1783  (BNA)  (Kan.  Dist . Ct . 1990)  (no  privilege  protects 
nonconf idential  photographs  of  accident  scene) ; Insurance 

A®sociates  Inc-  v-  Miller,  22  Media  L.  Rep.  1571 
(BNA)  (Kan.  Dist.  Ct . 1994)  (quashing  subpoena  for  non-party 
reporter  s testimony  about  nonconf idential  interviews  with 
litigants  in  civil  action) . 

125State  v.  Gundlah,  624  A.  2d  386  (Vt . 1993). 

Ct.  1980^ate  V‘  BlaiS'  6 Media  L-  ReP-  1537  (BNA)  (Vt.  Dist. 
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in  which  a party  seeking  to  subpoena  the  press  can  overcome 
the  presumption  of  a privilege  by  some  sort  of  showing.  In 
courts  in  states  without  shield  laws,  none  of  the  courts  has 
determined  that  the  showing  required  when  the  sought-after 
information  is  nonconfident ial  is  different  than  the  showing 
when  the  information  is  confidential.  However,  sometimes  the 
type  of  proceeding  --  criminal,  civil,  libel,  or  grand  jury 
--  has  made  a difference.127 

Nearly  all  of  the  state  courts  that  have  recognized  a 
privilege  for  nonconf idential  information  use  some  variation 
on  the  Stewart  three -part  test  from  Branzburg  v.  Hayes  :128 
compelling  need,  relevance,  and  lack  of  alternative  sources. 

In  Iowa,  the  Supreme  Court  has  differed  somewhat  on 
what  the  proper  test  is  and  how  to  apply  it,  but  those 
ffsrences  have  had  nothing  to  do  with  whether  the 
information  was  confidential  or  nonconf idential . In  a 
confidential-source  action  in  a civil  case,  Winegard  v. 
Oxberger , 129  the  court  determined  that  a civil  litigant 
seeking  a journalist's  source  must  show  that  the  information 
is  necessary  or  critical  to  the  action,  that  other  sources 
have  been  exhausted,  and  that  the  underlying  action  or 


121  But  see  In  Re  Grand  Jury  Proceedings,  24  Media  L 
Rep.  1989  (BNA) . (Mass.  Super.  Ct . 1995)  (presumption  of’ 
privilege  is  weighed  less  heavily  when  information  sought  is 
nonconf idential) . 3 


128408  U.S.  665,  743  (1972)  (Stewart,  J.  , dissenting). 
129258  N.W.  2d  847  (Iowa  1977)  . 
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defense  is  not  patently  frivolous.130  In  its  next  case  on  the 
subject,  this  one  involving  nonconf idential  information,  the 
court  struck  the  "frivolous"  prong  of  the  test,  noting  that 
it  appeared  to  be  unique  to  Winegard.131  In  Lamberto  v.  Bown, 
the  court  added  that  as  a threshold  matter,  the  person 
seeking  to  withhold  evidence  must  show  that  he  or  she  "falls 
within  the  class  of  persons  qualifying  for  the  privilege."132 
In  a criminal  action  involving  nonconf idential  material, 

Denk  v.  Iowa  District  Court,133  the  court  used  basically  the 
same  standard  while  noting  that  it  might  be  easier  for  a 
party  seeking  the  information  to  show  need  in  a criminal,  as 
opposed  to  civil,  matter.134 

Wisconsin's  Supreme  Court,  in  two  post -Branzburg 
decisions  involving  confidential  sources  and  criminal  cases, 
at  first  did  not  clearly  delineate  how  it  expected  lower 
courts  to  balance  the  competing  interests  of  journalists  and 
criminal  defendants.  In  Zelenka  v.  State,135  the  court  said 
only  that  the  interests  of  journalists  and  defendants  should 
be  balanced.  However,  the  court  added  that  in  the  instant 
case,  it  was  clear  that  the  journalist's  information  was 

130 Id.  at  852. 

131Lamberto  v.  Bown,  326  N.W.2d  305,  308  (Iowa  1982)  . 

132Id.  at  309. 

1332 0 Media  L.  Rep.  1454  (BNA)  (Iowa  1992)  . 

134 Id.  at  1455  (Iowa  1992)  . 

135266  N . W . 2d  279,  287  (Wise.  1978)  . 
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irrelevant  to  the  issue  at  hand.136  In  State  ex.  rel . Green 
Bay  Newspaper  Co.  v.  Circuit  Court,131  the  court  adopted  a 
slightly  more  detailed  test  and  outlined  the  procedure  for 
determining  whether  the  privilege  should  be  overcome.  First, 
the  Supreme  Court  said  a trial  court  must  determine  if  the 
person  seeking  to  withhold  information  is  entitled  to  claim 
the  privilege.  Second,  the  defendant  in  the  criminal  case 
must  show  that  the  information  sought  is  relevant, 
competent,  material,  and  favorable  to  his  or  her  defense. 
Next,  the  defendant  must  show  that  he  or  she  has  exhausted 
possible  alternative  sources  of  the  information.  If  the 
defendant  has  persuaded  the  judge  that  the  information  is 
relevant  and  unavailable  elsewhere,  the  court  said,  then  the 
judge  must  examine  the  evidence  in  camera.  The  judge  must 
determine  that  the  evidence  is  necessary  to  the  defense  -- 
that  it  tends  to  support  the  theory  that  the  defendant 
intends  to  assert  at  trial  --  before  releasing  it.138 

Both  Zelenka  and  Green  Bay  Newspaper  Co.  involved 
confidential  sources  and  criminal  cases.  In  a civil  suit 
involving  nonconf idential  material,  the  Wisconsin  Court  of 
Appeals  adopted  a different  test  but  determined  that 


136 Id.  at  287. 

137335  N . W . 2d  367  (Wise.  1983). 

138Jd.  at  372-374.  See  also  State  v.  Sievertsen,  18 
Media  L.  Rep.  2175  (Wise.  Cir.  Ct . 1991)  (defendant  failed 
to  meet  Green  Bay  Newspaper  Co.  test  because  he  did  not  show 
that  alternative  sources  had  been  exhausted) . 
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confidentiality  or  nonconfidentiality  did  not  matter.  In 
Kurzynski  v.  Spaeth,139  the  Court  of  Appeals  adopted  the  test 
used  by  the  Ninth  Circuit  of  the  U.S.  Courts  of  Appeals  in 
Shoen  v.  Shoen .140  The  test  required  that  civil  litigants 
seeking  journalists'  information  must  show  that  they  have 
exhausted  alternative  sources,  that  the  information  is  not 
duplicative  of  material  already  obtained,  and  that  the 
information  is  clearly  relevant.141 

West  Virginia,  which  has  only  recognized  a privilege 
for  nonconf idential  information,  also  has  adopted  different 
tests  for  civil  and  criminal  cases.  In  a civil  case,  the 
Supreme  Court  of  Appeals  adopted  the  Stewart  three -part 
test,  requiring  a party  seeking  to  overcome  the  privilege  to 
prove  compelling  need,  relevance  and  materiality,  and  the 
lack  of  alternative  sources.142  In  a criminal  case,  the  court 
modified  the  requirements,  requiring  a defendant  to  show 
"with  particularity"  that  the  information  subpoenaed  is 
highly  material  and  relevant  to  an  articulated  theory  of  his 
or  her  defense;  that  the  information  is  necessary  to  the 


13953  8 N . W . 2d  554  (Wise.  Ct . App  . 1995). 

14048  F . 3d  412  (9th  Cir.  1995). 

141Kurzynski  v.  Spaeth,  538  N.W.2d  554,  559-560  (Wise. 
Ct . App.  1995)  ( citing  Shoen  v.  Shoen,  id.  at  416) . 

142State  ex.  rel.  Hudok  v.  Henry,  389  S.E.2d  188,  193 
(W.Va.  1989) . 
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theory  of  defense;  and  that  it  is  not  available  elsewhere.143 
If  the  defendant  can  make  the  three -part  showing,  the  court 
said,  the  materials  requested  must  be  submitted  to  a judge 
for  in  camera  review,  and  only  those  materials  actually 
relevant  to  the  defendant's  case  may  be  released  to  the 
defendant  and  the  state.144 

In  Texas,  which  has  recognized  a privilege  for  both 
confidential  and,  at  least  until  recently,  nonconfident ial 
material  in  civil  cases,  the  test  differs  depending  on 
whether  the  journalist  is  a party.  In  a libel  case,  a Texas 
Court  of  Appeals  said  a libel  plaintiff  must  show 
substantial  evidence  that  the  confidential  source's  quoted 
statements  are  false  and  defamatory;  that  no  other 
reasonable  means  of  identifying  the  source  are  available; 
and  that  knowledge  of  the  source's  identity  is  necessary  or 
critical  to  the  case.145  In  an  earlier  civil  case  in  which 
the  journalists  subpoenaed  to  provide  nonconf idential 
information  were  not  parties,  however,  the  appellate  court 
stated  the  test  as  being  one  of  relevancy,  compelling  need, 
and  lack  of  alternative  sources.146 


143State  ex.  rel . Charleston  Mail  v.  Ranson,  488  S.E.2d 
5,  12  (VI. Va.  1997)  . 

144 Id.  at  13. 

145Dallas  Morning  News  Co.  v.  Garcia,  822  S.W.2d  675, 
680  (Tex.  App.  1991)  . 

146Channel  Two  Television  Co.  v.  Dickerson,  725  S.W.2d 
470,  472  (Tex.  App.  1987)  . 
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Chapter  Summary 

In  sum,  a privilege  for  nonconf idential  information  has 
been  recognized  by  appeal  courts,  in  at  least  some 
circumstances,  in  Iowa,  Texas,  West  Virginia,  and  Wisconsin. 
Texas  appeal  courts  have  limited  the  privilege  for 
nonconf idential  information  to  civil  cases.  However,  the 
most  recent  civil  case  from  an  intermediate  appellate  court 
in  Texas  rejected  the  existence  of  the  privilege  for 
nonconf idential  information.  Because  the  decision  was  in  a 
district  appellate  court,  however,  it  is  not  clear  how  far- 
reaching  the  effect  of  that  decision  will  be.  Only  Iowa  has 
significant  case  law  at  the  high-court  level  in  both  civil 
and  criminal  cases.  West  Virginia  has  recognized  the 
privilege  for  nonconf idential  information  twice,  one  in  a 
criminal  case  and  once  in  a civil  case.  Wisconsin's  only 
case  on  record  involving  a subpoena  for  nonconf idential 
information  was  at  the  intermediate  appellate  level,  in  a 
civil  case.  Appeal  courts  in  Connecticut  and  Vermont  have 
ruled  in  favor  of  journalists  in  nonconf idential -privilege 
cases,  but  the  rulings  were  guided  by  legal  issues  having 
nothing  to  do  with  whether  a privilege  existed. 

Appeal  courts  in  Idaho,  Maine,  Massachusetts,  Missouri, 
and,  in  criminal  cases,  Texas  have  rejected  the  existence  of 
a privilege  for  nonconf idential  information.  Texas  appeal 
courts  have  rejected  the  existence  of  any  privilege  in 
criminal  cases,  including  one  for  confidential  material.  The 
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Massachusetts  Supreme  Judicial  Court  has  not  considered 
whether  there  is  a privilege  for  nonconfident ial  information 
since  recognizing  a common- law  privilege  for  confidential 
sources.  Maine  has  rejected  the  privilege  for 
nonconf idential  information  in  a criminal  case  and  a grand 
jury  case  but  has  not  ruled  in  a civil  case.  Missouri's 
Court  of  Appeals  appears  to  have  closed  the  book  on 
recognizing  a privilege  for  nonconf idential  information.  Its 
relatively  recent  recognition  of  a journalist's  privilege 
limited  the  privilege  to  confidential  sources.  The  Missouri 
Supreme  Court  has  yet  to  rule  on  a privilege  issue. 

As  in  the  federal  courts  discussed  in  Chapter  5,  there 
is  a lot  of  room  for  development  of  privilege  law  in  the 
states,  particularly  with  regard  to  nonconf idential 
information.  Hawaii,  New  Hampshire,  Kansas,  South  Dakota, 
and  Virginia  have  no  case  law  on  a privilege  for 
nonconf idential  information  at  the  appeal-court  level. 
Mississippi,  Utah  and  Wyoming  have  no  case  law  on  any 
journalist's  privilege.  Only  Iowa  and  Texas  have  more  than 
two  cases  at  the  appeal-court  level  on  a privilege  for 
nonconf idential  information.  Iowa's  courts  generally  have 
favored  journalists,  while  Texas  has  not  in  criminal  cases 
and  has  a mixed  record  in  civil  cases. 

Those  courts  that  have  considered  whether  there  is  a 
privilege  for  nonconf idential  information  have  differed  on 
the  basis  for  the  privilege:  common  law,  state 


313 


constitutions,  or  the  First  Amendment.  Those  courts  that 
have  recognized  a privilege  for  nonconf idential  information 
generally  have  used  the  same  qualifying  test  as  in 
confidential-source  cases  to  determine  if  a subpoenaing 
party  has  overcome  the  privilege.  However,  some  states  use 
different  tests  for  criminal  and  civil  cases. 

How  the  law  will  develop  in  the  states  without  shield 
laws  is,  of  course,  an  open  question.  When  and  if  cases 
involving  nonconf idential  information  reach  courts  in  states 
that  have  not  considered  the  issue,  the  outcome  may  depend 
on  which  source  of  law  the  court  chooses  to  base  its 
decision  upon:  common  law,  state  constitutional  law,  or  the 
First  Amendment . 

Of  course,  legislatures  in  some  of  the  states  may 
decide  to  pass  shield  laws.  Thirty-one  states  and  the 
District  of  Columbia  already  have  shield  laws.  Chapter  7 
will  examine  the  wording  of  shield  statutes  that  appear  to 
protect  nonconf idential  information.  Chapter  8 will  discuss 
how  courts  in  shield-law  states  have  interpreted  those  laws. 


CHAPTER  7 

THE  PRIVILEGE  FOR  NONCONFIDENTIAL  INFORMATION 
IN  STATE  SHIELD  LAWS 

Chapter  6 looked  at  how  appeal  courts  in  states  without 
shield  laws  have  fashioned  protection  for  the  media  by 
interpreting  the  First  Amendment,  state  constitutions,  and 
common  law  as  bases  for  a qualified  privilege.  Appeal  courts 
in  most  states  without  shield  laws  have  recognized  a 
privilege  allowing  journalists  to  protect  confidential 
information  from  forced  disclosure.  However,  appeal  courts 
in  only  seven  of  the  nineteen  states  without  shield  laws 
have  recognized  a privilege  for  nonconf idential  information, 
and  courts  in  only  two  of  the  seven  states  have  granted  the 
privilege  in  both  civil  and  criminal  cases  at  the  highest 
appeal-court  level. 

One  alternative  to  constitutional  or  common- law 
protection  is  a shield  law.  Thirty-one  states  and  the 
District  of  Columbia  now  have  such  laws,  which  give 
journalists  varying  degrees  of  protection  for  their 
confidential  sources  and  information  and  for  nonconf idential 
information  obtained  during  the  news -gathering  process.1 


1The  thirty-one  states  are  Alabama,  Alaska,  Arizona, 
Arkansas,  California,  Colorado,  Delaware,  Florida,  Georgia, 
Illinois,  Indiana,  Kentucky,  Louisiana,  Maryland,  Michigan, 
Minnesota,  Montana,  Nebraska,  Nevada,  New  Jersey,  New 
Mexico,  New  York,  North  Carolina,  North  Dakota,  Ohio, 
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California  voters  in  1980  made  that  state  the  only  one  with 
a shield  in  its  constitution,*  2 although  the  protection  is 
limited:  it  only  protects  journalists  from  being  cited  for 
contempt  for  refusing  to  divulge  information  but  does  not 
state  that  they  are  free  from  other  penalties  for  refusing 
to  testify.3  In  New  Mexico,  where  the  legislature  adopted  a 
shield  law  in  1967  and  replaced  it  with  a more  detailed 
version  in  1973,  the  state  Supreme  Court  declared  the  law 
unconstitutional  because,  it  said,  only  the  court  had  the 
power  to  set  rules  of  evidence.4  Later,  however,  the  New 


Oklahoma,  Oregon,  Pennsylvania,  Rhode  Island,  South 
Carolina,  and  Tennessee. 

2Cal . Const,  art.  I,  § 2.  See  also  Cal.  Evid.  Code  § 1070 
(West  1995,  Supp.  2000) . For  background  on  the  history  of 
the  ballot  proposition  that  constitutionalized  the  shield 
law,  see,  Amy  R.  Bach,  Note,  Pressing  California  Shield  Law 
on  Criminal  Defendants : A Weighting  Game,  11  Hastings  Comm/Ent 
L.J.  461  (1989) . 

3Cal.  Const,  art.  I,  § 2(b)  . However,  as  the  California 
Supreme  Court  said  in  a 1999  case,  contempt  is  generally  the 
only  effective  remedy  against  a nonparty  witness  who  refuses 
to  testify  or  provide  evidence  when  ordered  to  do  so.  Miller 
v.  Superior  Court,  1999  Cal.  LEXIS  7198,  *10  (Cal.  1999). 
However,  when  witnesses  are  parties  to  an  action,  such  as  a 
libel  suit,  a judge  may  strike  any  defenses  a reporter  may 
have  offered  or  find  for  the  plaintiff  in  a default 
judgment.  KSDO  v.  Superior  Court,  186  Cal.  Rptr.  211  (Cal. 
App.  1982)  (finding,  despite  fact  that  state  shield  law  does 
not  provide  a privilege,  only  immunity  from  contempt 
citations,  First  Amendment  privilege  protected  reporter  from 
forced  disclosure  of  nonconf idential  information  in  libel 
suit) . 

“Ammerman  v.  Hubbard  Broadcasting,  Inc.,  551  P.2d  1354 
(N.M.  1976)  . 
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Mexico  Supreme  Court  created  a shield  for  journalists 
through  court  rules.5 

Most  shield  laws,  however,  are  approved  by  state 
legislatures  and  so  far  have  been  upheld  by  the  courts  of 
those  states.  The  laws  have  the  advantage  of  circumventing 
confusion  about  whether  the  Branzburg  v.  Hayes 6 decision 
endorsed  a qualified  privilege.  The  Branzburg  decision 
created  more  confusion  than  clarity  about  the  existence  of  a 
journalist's  privilege,  but  it  did  not  invalidate  the  shield 
laws  in  effect  in  seventeen  states  at  the  time  the  Supreme 
Court  heard  arguments  in  the  case.7  In  fact,  the  majority 
stated  that  the  Supreme  Court  could  not  stop  states  from 
recognizing  a privilege,  either  in  their  common  law  or  as  a 
matter  of  public  policy  by  statute.8  Since  Branzburg  was 
argued  in  1971,  fourteen  more  states  and  the  District  of 
Columbia  have  enacted  shield  laws.9 


5N.M.  Evid.  Code  § 11-514  (Michie  1994) . See  also  Richard 
A.  Gonzalez  & Susan  Weckesser,  Evidence,  14  N.M.  L.  Rev.  161, 
165-168  (1984) . 

6408  U.S.  665  (1972) . 

7The  Branzburg  decision  refers  to  shield  laws  in 
Alabama,  Alaska,  Arizona,  Arkansas,  California,  Indiana, 
Kentucky,  Louisiana,  Maryland,  Michigan,  Montana,  Nevada, 

New  Jersey,  New  Mexico,  New  York,  Ohio,  and  Pennsylvania. 
Branzburg  v.  Hayes,  408  U.S.  665,  689  (1972). 

8Branzburg  v.  Hayes,  408  U.S.  665,  706  (1972). 

9The  fourteen  states  are  Colorado,  Delaware,  Florida, 
Georgia,  Illinois,  Minnesota,  Nebraska,  North  Carolina, 

North  Dakota,  Oklahoma,  Oregon,  Rhode  Island,  South 
Carolina,  and  Tennessee. 
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Shield  laws  are  not  a perfect  solution  to  the 
journalist's  privilege  issue.  Commentators  have  noted  both 
advantages  and  disadvantages  to  shield  laws.  This  chapter 
will  begin  by  examining  the  pros  and  cons  of  shield  laws  in 
general  and  some  state  statutes  in  particular  as  a 
protection  for  journalists'  information.  Next,  it  will 
examine  how  state  legislatures  have  defined  what  types  of 
information,  including  nonconf idential  information,  are 
protected.  That  section  of  the  chapter  also  will  explain  the 
criteria  used  for  this  study  to  determine  whether  shield 
laws  protect  nonconf idential  information.  The  rest  of  the 
chapter  will  focus  exclusively  on  shield  laws  that  appear  to 
be  written  broadly  enough  to  protect  nonconf idential 
material.  The  chapter  will  examine  how  the  protection  is 
qualified  in  statutes  that  apparently  protect 
nonconf idential  information  and  how  legislatures  have 
handled  some  definitional  problems,  such  as  how  to  define 
"journalist."  The  chapter  will  close  with  a look  at  other 
issues  addressed  in  some  state  shield  laws. 

Pros  and  Cons  of  Shield  Laws 

Maryland  became  the  first  state  with  a journalist's 
shield  law  in  1896,  thirty-seven  years  before  the  next 
shield  law  was  passed.10  Aaron  David  Gordon's  exhaustive 

10Aaron  David  Gordon,  2 Protection  of  News  Sources:  The 
History  and  Legal  Status  of  the  Newsman's  Privilege  439-473 
(1971)  (unpublished  doctoral  dissertation.  University  of 
Wisconsin)  (on  file  with  University  of  Florida  Legal 
Information  Center) . 
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history  of  the  privilege  issue  in  1971  noted  that  the  law 
was  passed  ten  years  after  a Baltimore  reporter  was  jailed 
for  refusing  to  reveal  a confidential  source,  but  Gordon 
found  that  it  was  unclear  from  the  record  why  the  law  was 
proposed  and  passed,  with  little  opposition,  when  it  was.11 
Gordon  noted,  however,  that  there  was  evidence  that  the 
Baltimore  Journalists'  Club  began  lobbying  for  the  bill 
shortly  after  reporter  John  T.  Morris  was  jailed  briefly  in 
1887  and  continued  to  do  so  through  1895,  on  the  eve  of  the 
1896  legislative  session.12 

Because  of  highly  publicized  cases  in  which  reporters 
were  jailed  or  threatened  with  jail  for  refusing  to  divulge 
sources,  ten  states  enacted  shield  laws  between  1933  and 
1941. 13  Gordon  found  that  in  nearly  every  state  in  which  a 
shield  law  was  passed,  the  legislature's  action  followed  the 
jailing  of  a reporter  or  editor  and  a lobbying  effort  by 
state  press  organizations.  Sometimes  the  lobbying  effort  was 
joined  by  editorial  campaigns  by  leading  state  newspapers.14 

Some  of  the  pros  and  cons  of  shield  laws  are  obvious . 

On  the  plus  side,  they  put  protection  for  journalists  in 
writing,  making  it  easier  for  journalists  to  know  when  they 

11  Id. 

12 Id.  at  462. 

13 Id.  at  527-637.  The  states  were  Alabama,  Arizona, 
Arkansas,  California,  Indiana,  Kentucky,  Montana,  New 
Jersey,  Ohio  and  Pennsylvania. 


14  Id. 
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will  and  will  not  be  protected.  Also,  shield  laws  provide 
protection  when  courts  refuse  to  do  so.  On  the  minus  side, 
shield  laws  keep  some  potentially  valuable  evidence  from 
being  seen  or  heard  in  court,  by  legislative  bodies,  or  by 
grand  juries.  Also,  because  the  drafting  of  shield  laws  is 
in  the  hands  of  legislators,  who  are  elected  officials, 
shifts  in  the  political  climate  could  mean  changes  in  shield 
laws,  making  their  protection  tentative. 

One  commentator,  writing  three  years  before  Branzburg, 
offered  arguments  both  for  and  against  shield  laws.15  The 
author  may  have  been  setting  up  "straw  men"  to  knock  down 
when  he  listed  arguments  against  shield  laws,  but  the 
arguments  are  not  easily  dismissed.  Arguments  against 
statutory  journalist's  privileges  that  the  author  noted  were 
that  they  hindered  the  search  for  truth;  that  journalists 
generally  refused  to  reveal  their  sources  even  without 
legislative  protection,  so  the  laws  were  not  needed;  that 
other  persons  who  had  statutory  or  common-law  privileges, 
such  as  attorneys  and  doctors,  were  more  carefully  screened 
by  society  than  journalists;  and  that  the  necessary  terms 
could  not  be  defined  in  statutes  in  an  effective  way.16 

The  counter-arguments,  the  commentator  said,  were  that 
even  though  privileges  hindered  the  search  for  truth,  the 

15Talbot  D'Alemberte,  Journalists  Under  the  Axe: 
Protection  of  Confidential  Sources  of  Information,  6 Harv.  J. 
on  Legis.  3 07  (1969)  . 

16 Jd.  at  324. 
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greater  public  interest  was  served  by  protecting  sources  so 
that  they  would  provide  information  to  the  media  and  public; 
that  if  it  was  true  that  journalists  did  not  routinely 
provide  source  identities  even  without  statutory  protection, 
then  a statute  would  not  be  detrimental  and  would  reflect 
public  support  for  the  use  of  confidential  sources;  that 
privileges  to  doctors,  attorneys,  and  clergy  were  designed 
to  protect  communications  while  the  journalist's  privilege 
was  designed  to  protect  the  source's  identity;  that 
privileges  for  other  professions  existed  not  because  the 
professionals  could  be  better  screened  but  because 
confidentiality  was  important  to  their  relationships  with 
clients,  and  the  same  argument  was  true  for  the  journalist- 
source  relationship;  and  that  definitional  problems  were  the 
result  of  poor  draftsmanship,  which  could  be  corrected, 
rather  than  inherent  weaknesses  in  the  shield-law  concept.17 

One  bottom-line  question  about  shield  laws  is  whether 
they  actually  aid  journalists  in  keeping  confidential  or 
nonconf idential  information  safe  from  forced  disclosure. 
There  is  limited  empirical  evidence  about  the  efficacy  of 
shield  laws,  and  it  is  contradictory.  Studies  conducted  by 
the  Reporters  Committee  for  Freedom  of  the  Press  on  the 
number  of  subpoenas  received  by  journalists  in  1989,  1991, 
1993,  and  1997  show  that  journalists  in  shield-law  states 
receive  proportionately  about  the  same  number  of  subpoenas 


11  Id.  at  324-325. 
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as  those  in  non- shield  law  states,  based  on  number  of 
states.  For  example,  in  1989,  twenty-six  states  had  shield 
laws,  or  slightly  more  than  half  the  states.  The  study  found 
that  2,167,  or  49.2  percent,  of  the  subpoenas  reported  were 
received  by  journalists  in  shield-law  states.18  In  1991, 
when  twenty-eight  states  had  shield  laws,  states  with  shield 
laws  accounted  for  63.9  percent,  or  2,096,  of  the  subpoenas 
reported  by  news  organizations.19  In  1993,  when  twenty-nine 
states  and  the  District  of  Columbia  had  shield  laws,  2,076, 
or  59  percent,  of  all  subpoenas  reported  were  served  in 
shield- law  jurisdictions.20  The  most  recent  report  showed 
that  1,655,  or  61  percent,  of  the  total  number  of  subpoenas 
reported  by  respondents  in  1997  were  in  twenty-nine  states 
and  the  District  of  Columbia  with  shield  laws.21  However,  it 
should  be  noted  that  Texas,  the  second  most  populous  state 
as  of  July  1,  1999,  and  Florida,  the  fourth  most  populous, 
were  the  only  two  states  among  the  U.S.  Census  Bureau's  ten 


18Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1989,  at  11  (1991). 

19Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1991,  at  12  (1993)  . 

20Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1993,  at  9 (1995). 

21Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1997,  at  13  (1999) 
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most  populous  states  without  shield  laws  in  19  9 7. 22  Florida 
enacted  a shield  law  in  1998. 23 

However,  the  Reporters  Committee  surveys  also  found 
that  when  news  organizations  nationwide  successfully 
challenged  subpoenas,  the  existence  of  a shield  law  was 
often  the  deciding  factor  most  often  cited.24  Although  the 
1989  study  found  that  the  existence  of  a shield  law  was 
cited  by  judges  in  only  16.1  percent  of  privilege  cases  that 
the  media  won,25  the  percentage  was  31.3  percent  in  1991. 26 
The  percentage  was  18.4  in  199327  and  45  in  1997. 28  Also,  it 
should  be  noted  that  the  Reporters  Committee  surveys  do  not, 
because  they  could  not,  measure  how  often  the  existence  of 
shield  laws  kept  subpoenas  from  even  being  served. 

Numbers,  however,  do  not  explain  why  legislators  have 
agreed  to  pass  shield  laws  or  why  many  of  those  laws  appear 

22 See  U.S.  Census  Bureau,  State  Population  Estimates  and 
Demographic  Components  of  Population  Change,  April  1,  1990  to  July  1, 
1999,  available  in 

http : //www. census . gov/population/estimates/state . 

23Fla.  Stat.  Ann.  § 90.5015  (West  1999,  Supp . 2000). 

24The  Reporters  Committee  studies  did  not  break  down 
successful  challenges  between  shield-law  and  non-shield  law 
states,  so  it  is  unclear  whether  some  of  the  other  factors 
cited  as  decisive  also  came  from  cases  in  states  with  shield 
laws . 
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to  protect  nonconf idential  as  well  as  confidential 
information.  Only  two  state  shield  laws,  in  Minnesota  and 
Nebraska,  have  "purpose  sections"  that  explain  why  they  were 
created.  Nebraska's  shield  law  says  that  the  state's  policy 
is  to  insure  the  free  flow  of  information  to  the  public,  and 
persons  can  only  perform  the  "vital  functions"  of  gathering, 
writing,  and  editing  or  disseminating  information  to  the 
public  in  a "free  and  unfettered  atmosphere."  Such  persons, 
the  policy  section  states,  "shall  not  be  inhibited"  directly 
or  indirectly  by  the  government  and  "shall  be  encouraged  to 
vigorously"  gather  and  disseminate  information  to  the 
public.  Compelling  such  persons  to  disclose  "a  source  of 
information  or  disclose  unpublished  information"  is  contrary 
to  the  public  interest,  the  section  says,  and  "inhibits  the 
free  flow  of  information  to  the  public."29 

The  Minnesota  shield  law's  public  policy  section  says 
that  in  order  to  "protect  the  public  interest  and  the  free 
flow  of  information, " journalists  should  have  the  benefit  of 
"a  substantial  privilege  not  to  reveal  sources  of 
information  or  to  disclose  unpublished  information." 

Although  the  first  sentence  does  not  mention  confidential 
information,  the  next  sentence  says  that  press  freedom 
mandates  "protection  of  the  confidential  relationship 
between  the  news  gatherer  and  the  source  of  information." 

The  policy  statement  adds  that  the  rest  of  the  shield  law  is 

29Neb.  Rev.  Stat.  § 20-144  (1997)  . 
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designed  to  "insure  and  perpetuate  . . . the  confidential 
relationship  between  the  news  media  and  its  sources."30 

There  is  a clue  to  why  some  shield  laws  appear  to 
protect  nonconf idential  information,  such  as  unpublished 
photographs,  outtakes  of  videotape  shot  for  television 
stories,  and  reporters'  notes.  A law  review  article  written 
shortly  before  Branzburg  v.  Hayes31  was  argued  noted  that 
the  type  of  material  sought  from  journalists  in  subpoenas 
changed  in  the  late  1960s.  Noting  journalists'  perception 
that  the  number  of  subpoenas,  particularly  from  government 
investigators,  drastically  increased  starting  in  about  1968, 
a commentator  in  1970  also  noted  that  many  subpoenas  were 
employing  a "shotgun"  approach.32  Instead  of  only  demanding 
the  identity  of  confidential  sources  or  specific  pieces  of 
information,  subpoenas  were  now  seeking  notes,  outtakes,  and 
unpublished  photographs.33  The  commentator  suggested  that 
one  reason  television  film  was  suddenly  being  subpoenaed 
frequently  was  that  television  was  a relatively  new  medium 
and  film  was  often  the  most  graphic  record  of  what  actually 
occurred . 34 

30Minn  . Stat.  Ann.  § 595.022  (West  1988,  Supp . 2000). 

31408  U.S.  665  (1972)  . 

32Margaret  Sherwood,  Comment,  The  Newsman's  Privilege: 
Government  Investigations , Criminal  Prosecutions  and  Private 
Litigation,  58  Cal.  L.  Rev.  1198  (1970)  . 

33  Id. 


MId.  at  1202. 
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James  C.  Goodale,  a respected  media  attorney,  wrote  two 
years  after  Branzburg  that  many  of  the  privilege  cases 
decided  between  Branzburg  in  1972  and  1974  involved 
journalists'  efforts  to  prevent  forced  disclosure  of 
outtakes  and  other  unpublished  or  unbroadcast  material.35 
"Indiscriminate  subpoenaing  of  tapes  may  well  lead  to 
indiscriminate  subpoenaing  of  reporters'  notes  and 
outtakes,"  Goodale  wrote,  "which  could  have  serious  effects 
on  journalism  and  on  the  First  Amendment."36 

It  is  difficult  to  make  a direct  link  between 
journalists'  and  commentators'  concerns  over  subpoenas  for 
unpublished  material  and  apparent  protection  in  some  states 
for  nonconf idential  material.  However,  it  is  interesting  to 
note  that  of  the  seventeen  shield  laws  cited  in  Branzburg  v. 
Hayes  --  in  Alabama,  Alaska,  Arizona,  Arkansas,  California, 
Indiana,  Kentucky,  Louisiana,  Maryland,  Michigan,  Montana, 
Nevada,  New  Jersey,  New  Mexico,  New  York,  Ohio,  and 
Pennsylvania37  --  nine  of  them  appear  to  protect  only 
confidential  sources  or  information.  Two  other  shield  laws, 
in  Illinois  and  Rhode  Island,  that  appear  to  protect  only 
confidential  information  were  approved  between  the  time 
Branzburg  was  argued  in  1971  and  when  it  was  decided  in 

35 James  C.  Goodale,  Branzburg  v.  Hayes  and  the 
Developing  Qualified  Privilege  for  Newsmen,  26  Hastings  L.J. 
709  (1975)  . 

36 Jd.  at  728. 

374  0 8 U.S.  665,  689  (1972). 
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19  7 2. 38  The  eight  other  shield  laws  cited  in  Branzburg  were 
amended  or  replaced  after  1972,  most  to  include  protections 
for  unpublished  information,  without  specifying  that  the 
information  must  be  confidential,  or  specifically  protect 
nonconf idential  information.39  All  of  the  shield  laws 
approved  by  legislative  bodies  after  the  Branzburg  ruling 
are  written  broadly  enough  or  have  been  amended  to  protect 
nonconf idential  information.40  The  issue  of  whether  shield 
laws  protect  nonconf idential  information  will  be  discussed 
in  more  detail  in  the  next  section  of  this  chapter. 

Although  Branzburg  dealt  only  with  reporters'  claims  of 
privilege  to  protect  confidential  sources'  identities,  it 
appears  that  the  generalized  concern  over  a growing  number 


38See  III.  Comp.  Stat.  Ann.  § 5/8-901  (Michie  1993,  Supp . 
1999)  ("No  court  may  compel  any  person  to  disclose  the 
source  of  any  information  obtained  by  a reporter  except  as 
provided  in  Part  9 of  Article  VIII  of  this  Act.");  R.I.  Gen. 
Laws  § 9-19.1-2  (1985,  Supp.  1996)  ("Except  as  provided  in  § 
9-19.1-3,  no  person  shall  be  required  by  any  court,  grand 
jury,  agency,  department,  or  commission  of  the  state  of 
Rhode  Island  to  reveal  confidential  association,  to  disclose 
any  confidential  information  or  to  disclose  the  source  of 
any  confidential  information  received  by  him  in  his  capacity 
as  a [journalist]  ...").  See  also  Donna  Murasky,  The 
Journalist's  Privilege:  Branzburg  and  Its  Aftermath,  52  Texas 
L.  Rev.  829,  871,  n.  134  (noting  that  Illinois  and  Rhode 
Island  shield  laws  were  approved  before  Branzburg  decision 
was  announced) . 

39Shield  laws  have  been  amended  since  1972  in 
California,  Louisiana,  Maryland,  Michigan,  Montana,  Nevada 
(where  the  shield  law  was  declared  unconstitutional  but 
replaced  with  a court  rule) , New  Jersey,  and  New  York. 

40The  post -Branzburg  shield  laws  were  passed  in 
Colorado,  Delaware,  the  District  of  Columbia,  Florida, 
Georgia,  Idaho,  Minnesota,  North  Carolina,  North  Dakota, 
Oklahoma,  Oregon,  South  Carolina,  and  Tennessee. 
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of  subpoenas  for  unpublished  information  affected  the  type 
of  protection  offered  in  shield  laws.  However,  neither  the 
pr e-Branzburg  commentary  or  Goodale's  article  discuss 
unpublished  information  in  the  context  of 
nonconfidentiality . 

Commentaries  on  specific  shield  laws  or  the 
journalist's  privilege  issue  in  general  sometimes  discuss 
whether  nonconf idential  information  should  be  protected,  but 
only  sparingly. 

Comments  on  the  California  constitutional  shield  have 
focused  on  the  legislature's  published  statements  in 
pamphlets  distributed  to  voters.  One  comment  noted  that  the 
pamphlet  in  support  of  the  1980  constitutional  amendment 
stated  that  there  were  two  reasons  that  legislators  believed 
the  shield  needed  to  be  constitutionalized:  the  invitation 
in  Branzburg  for  states  to  fashion  their  own  privileges  and 
four  California  appellate  court  decisions  in  the  1970s  that 
created  exceptions  to  the  statutory  shield.41  The 
legislature  apparently  was  concerned  that  the  exceptions 


41Richard  A.  Sipos,  Comment,  California's  "New" 
Newsmen's  Shield  Law  and  the  Criminal  Defendant's  Right  to  a 
Fair  Trial,  26  Santa  Clara  L.  Rev.  219  (1986)  (citing 
Branzburg  v.  Hayes,  408  U.S.  665,  706  (1972);  Farr  v. 
Superior  Court,  99  Cal.  Rptr.  342  (1971),  cert,  denied,  409 
U.S.  1011  (1972);  Rosato  v.  Superior  Court,  124  Cal.  Rptr. 
427  (1975),  cert,  denied,  427  U.S.  912  (1976);  Columbia 
Broadcasting  System,  Inc.,  v.  Superior  Court,  149  Cal.  Rptr. 
421  (1978);  Hammarley  v.  Superior  Court,  153  Cal.  Rptr.  608 
(1979) ) . 
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would  be  a threat  to  the  free  flow  of  information  from  the 
news  media  to  the  public.42 

However,  the  California  legislature,  in  approving  the 
proposed  constitutional  amendment,  essentially  copied  the 
shield  provision  in  the  California  Evidence  Code  that  had 
existed  since  1935,  with  revisions  in  1971,  1972,  and  1974. 
In  so  doing,  the  commentator  argued,  the  legislature  did 
little  to  clarify  what  it  believed  the  proper  interpretation 
of  the  privilege  should  be.43  The  constitutional  and 
evidence  code  privileges  appear  to  protect  journalists  from 
being  held  in  contempt  for  shielding  both  confidential  and 
nonconfident ial  information  from  disclosure. 

Commentaries  largely  have  focused  on  the 
confidentiality  issue  and  have  expressed  some  bewilderment 
at  why  nonconf idential  information  should  be  protected  from 
disclosure.  In  a 1989  note  after  a California  reporter's 
subpoena  was  quashed  in  Hallissy  v.  Superior  Court , 44  a 
commentator  suggested  that  the  nonconf idential  information 
held  by  the  reporter  "did  not  appear  to  be  the  type  of 
information  contemplated  by  the  California  shield  law:  it 
was  not  confidential."45  The  commentator  went  on  to  suggest 
that  in  criminal  cases,  the  privilege  should  yield  when 

42Id.  at  220. 

43Xd.  at  220-222. 

4424  8 Cal.  Rptr . 635  (Cal.  Ct . App . 1988)  . 

45Amy  R.  Bach,  supra  note  2,  at  4 76. 


329 


there  was  no  need  to  maintain  a confidential  relationship  or 
when  the  need  for  disclosure  was  substantial.46 

Another  California  commentator  defended  the  needs  of 
journalists  to  protect  nonconf idential  information,  but 
suggested  that  the  California  shield  law  should  be  changed 
to  allow  only  qualified  protection  for  nonconf idential 
material.47  The  commentator  argued  that  protecting  press 
autonomy  from  governmental  interference  justified  a 
qualified  privilege  for  journalists'  work  product,  such  as 
notes,  outtakes,  and  unpublished  photographs.48  Qualifying 
the  privilege,  the  commentator  suggested,  would  free 
journalists  from  the  "perceived,  but  unnecessary"  duty  to 
protect  all  information  from  disclosure  in  order  to  protect 
the  shield  law's  viability.49 

Other  commentaries  on  specific  state  shield  laws  find 
protection  for  nonconf idential  information  unnecessary.  An 
Ohio  commentary  on  that  state's  shield  laws,50  which  on 
their  face  protect  only  the  identities  of  confidential 

46Id.  at  492. 

47Timothy  L.  Alger,  Comment,  Promises  Not  to  Be  Kept: 
The  Illusory  Newsgatherer' s Privilege  in  California,  25  Loy. 
L . A . L.  Rev.  155  (1991)  . 

48Jd.  at  224. 

49Jd. 

50Ohio  has  two  shield  laws,  one  for  print  journalists 
and  one  for  broadcast  journalists.  See  Ohio  Rev.  Code  Ann.  § 
2739.04  (Banks-Baldwin  1994,  Supp . 1999)  (broadcasters); 

Ohio  Rev.  Code  Ann.  § 2739.12  (Banks-Baldwin  1994,  Supp.  1999) 
(print  journalists) . 
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sources,  noted  that  other  states  protected  nonconfident ial 
information.51  The  commentator  argued  that  there  should  be 
no  privilege  for  nonconf idential  information.  If  the  source 
did  not  demand  a promise  of  confidentiality  for  his  or  her 
identity  or  the  information  provided  to  the  journalist,  then 
there  is  no  interest  served  by  concealment,  the  commentator 
said.52  In  another  section  of  the  same  comment,  the  author 
noted  that  some  states  appeared  to  make  even  published 
information  subject  to  the  shield  law.  The  author  called 
such  protection  "nonsensical."53 

A Tennessee  commentary  on  a state  Supreme  Court 
decision  declaring  that  nonconf idential  information  was 
protected  by  the  state  shield  law's  catch-all  language  took 
issue  with  the  court's  reading  of  legislative  intent.54  The 
court  determined  that  by  stating  that  "any  information"  was 
protected  under  the  shield  law,  the  Tennessee  legislature 
meant  to  include  all  information,  confidential  or 
nonconf idential . 55  The  commentator  found  the  court's 

51Charles  S.  Plumb,  Comment,  The  Protection  of 
Confidential  News  Sources:  Enhancing  the  Utility  of  Ohio's 
Shield  Law,  42  Ohio  St.  L.J.  1039,  1050  (1981) . 

52  Jd. 

53 Id.  at  1048. 

54Wayne  VanDeveer,  Comment,  Statutory  Construction  -- 
Tennessee's  Newsman  Shield  Law  --  Confidentiality  Not  a 
Requirement,  14  Memphis  St.  U.  L.  Rev.  418  (1984)  ( citing 

Austin  v.  Memphis  Publishing  Co.,  655  S.W.2d  146  (Tenn. 

1983)  ) . 

55Id.  at  424  ( citing  Austin  at  149)  . 
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decision  "hardly  satisfactory"  and  suggested  the  justices 
should  have  noted  that  the  Tennessee  law  was  passed  in  1973, 
a year  after  Branzburg . 56  Because  Branzburg  dealt  only  with 
confidential  sources,  the  author  argued,  the  court  should 
have  considered  that  rather  than  intending  to  protect  all 
information,  the  legislature  simply  did  not  think  about  the 
"unique  issue"  of  nonconf idential  information  when  it 
drafted  the  wording  of  the  shield  law.57 

Although  a number  of  commentaries  on  shield  laws 
criticize  specific  features  of  the  laws  and  recommend 
changes,  some  law  review  articles  on  shield  laws  in  general 
suggest  that  the  biggest  problem  with  the  laws  is  not  their 
construction  but  the  ways  in  which  courts  have  interpreted 
them.  One  law  review  article  suggested  that  "the  biggest 
single  constraint"  on  the  benefits  of  shield  laws  for  the 
press  was  "the  restrictive  interpretations  placed  on  them  by 
state  courts."58  Court  interpretation  of  shield  laws  will  be 
discussed  in  Chapter  8.  The  rest  of  this  chapter  will 
examine  how  shield  laws  are  constructed  and  how  much 
protection  they  offer  to  nonconf idential  information. 


56Id.  at  425. 

57Id.  at  425-426. 

58Stephen  R.  Hofer,  Comment,  The  Fallacy  of  Farber: 
Failure  to  Acknowledge  the  Constitutional  Newsman's 
Privilege  in  Criminal  Cases,  70  J.  Crim.  L.  & Criminology  2 99, 
303  (1979) . See  also  George  M.  Killenberg,  Branzburg 
Revisited:  The  Struggle  to  Define  Newsman's  Privilege  Goes 
On,  70  Journalism  Q.  703,  708  (1978). 
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How  States  Define  What  Information  Is  Protected 

Commentaries  on  the  shield  laws  in  effect  in  thirty-one 
states  and  the  District  of  Columbia  shed  little  light  on  why 
legislators  appear  to  have  protected  nonconf idential 
information  in  nearly  two-thirds  of  the  jurisdictions.  Most 
of  the  shield  laws  now  in  effect  define  to  varying  degrees 
what  information  gathered  by  journalists  is  protected  from 
forced  disclosure.  It  is  not  always  clear,  however,  whether 
the  states  intend  to  protect  nonconf idential  information. 
Only  three  states  --  Louisiana,  New  York,  and  North  Carolina 
--  specifically  use  the  word  "nonconf idential " in  defining 
what  information  is  protected  from  disclosure. 

For  this  study,  each  shield  law  was  examined  and 
classified  as  protecting  either  confidential  information 
only  or  both  confidential  and  nonconf idential  information 
based  on  the  plain  meaning  of  the  words  used.  Shield  laws 
that  were  classified  as  protecting  only  confidential  sources 
and/or  confidential  information  were  so  classified  if  they 
specifically  limited  protection  by  use  of  the  word 
"confidential."  Other  statutes  were  classified  as  protecting 
only  confidential  information  if  they  limited  protection 
only  to  the  disclosure  of  sources,  on  the  theory  that 
sources  of  nonconf idential  information  were  disclosed  in 
published  or  broadcast  stories  and  so  did  not  need 
protection  from  disclosure.  For  the  purposes  of  this 
discussion  of  shield  law  protection,  it  will  be  assumed  that 
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a statute  is  intended  to  protect  nonconf idential  information 
if  it  does  not  specifically  limit  its  protection  to 
confidential  sources  and/or  information,  or  simply  to 
sources . 59 

Based  on  the  criteria  above,  shield  laws  in  eleven 
states  --  Alabama,  Alaska,  Arizona,  Arkansas,  Illinois, 
Indiana,  Kentucky,  New  Mexico,  Ohio,  Pennsylvania,  and  Rhode 
Island  --  were  deemed  protective  of  only  confidential 
information . 60 


59It  should  be  noted  at  the  outset  that  this  chapter  is 
only  concerned  with  statutory  wording,  not  the  way  in  which 
the  statutes  have  been  interpreted.  As  Chapter  8 will 
demonstrate,  courts  at  times  have  strictly  construed 
statutes  to  apply  to  only  confidential  information  even  when 
the  wording  seemed  to  imply  a different  meaning.  Conversely, 
some  courts  have  interpreted  state  shield  laws  broadly  and 
protected  nonconf idential  information  even  when  the  statute 
referred  only  to  sources,  confidential  sources,  or 
confidential  information. 

60Ala  . Code  § 12-21-142  (Michie  1995,  Supp . 1998) 

(sources  of  information);  Alaska  Stat.  § 09.25.300  (1998) 
(source  of  information);  Ariz.  Rev.  Stat.  Ann.  § 12-2237  (West 
1994,  Supp.  1999)  (source  of  information);  Ark.  Code  Ann.  § 
16-85-510  (Michie  1987)  (source  of  information) ; III.  Comp. 
Stat.  Ann.  § 5/8-901  (Michie  1993,  Supp.  1999)  (source  of  any 
information);  Ky.  Rev.  Stat.  Ann.  § 421.100  (Michie  1992, 

Supp.  1998)  (source  of  any  information);  N.M.  Evid.  Code  § 
11-514  (B) (1)  & (B) (2)  (Michie  1994)  (confidential  source 
and  any  confidential  information)  ; Ohio  Rev.  Code  Ann.  §§ 
2739.04  Sc  2739.12  (Banks-Baldwin  1994,  Supp.  1999)  (source 
of  any  information);  42  Pa.  Con.  Stat.  Ann.  § 5942  (West  1982, 
Supp.  1999)  (source  of  any  information);  R.I.  Gen.  Laws  § 9- 
19.1-2  (1985,  Supp.  1996)  (confidential  association,  any 
confidential  information,  or  source  of  any  confidential 
information).  Indiana's  shield  law  is  problematic,  for  the 
purposes  of  this  study,  because  it  protects  journalists  from 
being  forced  to  disclose  "the  source  of  any  information  . . . 
whether  published  or  not  published  ...  or  broadcast  or  not 
broadcast."  Ind.  Code  Ann.  § 34-46-4-2  (West  1999) . It  is  not 
completely  clear  whether  "published  or  not  published"  and 
"broadcast  or  not  broadcast"  refer  to  the  source  or  the 
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Twenty  states  and  the  District  of  Columbia  appear  to 
protect  nonconf idential  information  either  explicitly,  by 
using  the  word  "nonconf idential , " or  by  implication,  by  not 
limiting  the  privilege  to  confidential  sources  or  just 
source  identities  or  confidential  information  in  statutes  or 
state  constitutions.61 

As  noted  earlier,  only  three  states  explicitly  use  the 
words  "nonconf idential  information"  in  their  shield 
statutes.  Louisiana  provides  a qualified  privilege  for 
unpublished  or  unbroadcast  news  or  the  source  of  such  news, 
"even  if  such  news  was  not  obtained  or  received  in 
confidence."62  The  statute  defines  "news"  as  "any  written, 
oral,  pictorial,  photographic,  electronic,  or  other 
information  or  communication  . . . concerning  local,  national, 
or  worldwide  events  or  other  matters  of  public  concern  or 
public  interest  or  affecting  the  public  welfare."63  New 
York's  qualified  privilege  also  requires  that  the 


information.  Because  the  more  logical  reading  is  that  the 
two  phrases  refer  to  the  information,  and  because  only  the 
source's  identity  appears  to  be  protected,  not  the 
unpublished  or  unbroadcast  information,  the  Indiana  statute 
will  be  classified  here  as  one  that  does  not  protect 
nonconf idential  information. 

“The  twenty  states  are  California,  Colorado,  Delaware, 
Florida,  Georgia,  Louisiana,  Maryland,  Michigan,  Minnesota, 
Montana,  Nebraska,  Nevada,  New  Jersey,  New  York,  North 
Carolina,  North  Dakota,  Oklahoma,  Oregon,  South  Carolina, 
and  Tennessee. 

62La.  Rev.  Stat.  Ann.  § 45:1459  (B)  (1)  (West  1999,  Supp . 
2000)  . 


63 Id.  , (A)  . 
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nonconf idential  news  be  unpublished.64  New  York  defines  news 
in  almost  identical  language  to  Louisiana.65  North 
Carolina's  statute,  passed  in  1999,  simply  states  that  a 
journalist  has  a qualified  privilege  against  disclosure  of 
"any  confidential  or  nonconf idential  information,  document, 
or  item"  obtained  during  news-gathering  activities.66 

Among  the  states  that  do  not  specifically  use  the  word 
"nonconf idential " in  their  statutes,  Colorado  has  one  of  the 
broadest  definitions  of  what  is  covered.  It  defines 
protected  "news  information"  as  "any  knowledge,  observation, 
notes,  documents,  photographs,  films,  recordings, 
videotapes,  audiotapes,  and  reports,  and  the  contents  and 
sources  thereof."  The  definition  applies  to  information 
"regardless  of  whether  such  items  have  been  provided  or 
obtained  ...  in  confidence."67  However,  in  Colorado  the 
privilege  does  not  apply  to  any  information  gathered  at  a 
news  conference;  published  or  broadcast;  based  on  a 
journalist's  personal  observation  of  the  commission  of  a 
crime  if  the  information  cannot  reasonably  be  obtained 


64N.Y.  Civ.  Rights  Law  § 79-h  (c)  (West  1992,  Supp.  1999). 

65Id. , (a) (8)  ("'News'  shall  mean  written,  oral, 

pictorial,  photographic,  or  electronically  recorded 
information  or  communication  concerning  local,  national  or 
worldwide  events  or  other  matters  of  public  concern  or 
public  interest  or  affecting  the  public  welfare"). 

66N.C.  Gen.  Stat.  Ann.  § 8 -53. 11(b)  (Matthew  Bender 
1999) . 

67Colo.  Rev.  Stat.  § 13-90-119  (1)  (b)  (Bradford  1999)  . 
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elsewhere;  or  based  on  a newsperson's  personal  observation 
of  the  commission  of  certain  felonies,  regardless  of  whether 
the  information  is  obtainable  elsewhere.68 

Some  of  the  other  states  that  provide  privileges  for 
nonconf idential  information  also  define  in  fairly  explicit 
terms  what  material  is  covered  under  the  privilege. 
California  is  the  only  state  to  provide  a journalist's 
privilege  in  its  state  constitution.69  Almost  identical 
language  is  contained  in  the  California  Evidence  Code.70 
Both  the  constitution  and  the  evidence  code  provide  that  no 
journalist  for  a print  or  broadcast  medium  can  be  held  in 
contempt  by  any  legislative,  judicial,  or  administrative 
body  for  refusing  to  disclose  the  source  of  any  information 
or  any  unpublished  information.  The  Constitution  and 
Evidence  Code  define  unpublished  information  as  notes, 
outtakes,  photographs,  tapes,  or  other  data  not  disseminated 
to  the  public,  even  if  information  based  on  such  material 
was  published.71  Similar  language  is  contained  in  statutes 


68Id.,  (2)  (a) -(d). 

69Cal.  Const,  art.  I,  § 2(b). 

70Cal . Evid.  Code  § 1070  (West  1995,  Supp.  2000)  . 

71Cal . Const,  art.  I,  § 2;  Cal.  Evid.  Code  § 1070(c)  (West 
1995,  Supp.  2000)  . 
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in  Delaware,72  the  District  of  Columbia73,  Maryland,74  and 
Minnesota . 75 

Other  states,  such  as  New  Jersey,  define  "news"  as  "any 
written,  oral  or  pictorial  information"76  or  use  similar 
terms.77  Montana,78  North  Dakota,79  and  Tennessee80  refer  only 
to  "any  information,  " while  Georgia81  and  South  Carolina82 
refer  to  "any  information,  document  or  item."  Nevada  refers 
to  "any  published  or  unpublished  information."83  Michigan 
refers  to  "any  unpublished  information  obtained  from  an 

72Del.  Code  Ann.  tit.  10,  § 4320  (2)  (Michie  1999)  . 

73D . C . Code  Ann.  § 16-4702  (A)  - (F)  ) (Michie  1997,  Supp. 

1998)  . 

74Md.  Code  Ann.,  Cts.  & Jud.  Proc.  § 9-112  ( 2 ) ( i ) - ( vi ) 

(Lexis  Publishing  1998,  Supp.  2000). 

75Minn . Stat.  Ann.  § 595.023  (West  1988,  as  amended,  Supp. 
2000)  ("any  unpublished  information  ...  or  ...  any  ... 
notes,  memoranda,  recording  tapes,  film  or  other  reportorial 
data  whether  or  not  it  would  tend  to  identify  the  person  or 
means  through  which  the  information  was  obtained") . 

76N . J . Stat.  Ann.  § 2A:84A-21a  (b)  (West  1994). 

77See  Neb.  Rev.  Stat.  § 20-145  (3)  (1997);  Okla.  Stat.  Ann., 

tit.  12  § 2506  (A)  (3)  (West  1993)  ; Or.  Rev.  Stat.  Ann.  § 

44.510  (1)  (Butterworth  1988,  Supp.  1998). 

78Mont.  Code  Ann.  § 26-1-902  (1)  (1999)  . 

79N.D.  Cent.  Code  § 31-01-06.2  (Michie  1996,  Supp.  1999). 

80Tenn.  Code  Ann.  § 24-1-208  (a)  (Michie  1980,  Supp. 

1999)  . 

81Ga.  Code  Ann.  § 24-9-30  (Michie  1995,  Supp.  1999)  . 

82S . C . Code  Ann.  § 19-11-100  (A)  (Lawyers  Coop.  1985, 

Supp.  1999) . 

83Nev.  Rev.  Stat.  § 49.275  (Michie  1996,  Supp.  1999). 
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informant,  or  any  unpublished  matter  or  documentation.  1,84 
Florida  does  not  define  "information"  but  defines  "news"  as 
information  "of  public  concern,  relating  to  local, 
statewide,  national,  or  worldwide  issues  or  events."85 

Defining  Who  Is  Protected 

In  addition  to  defining  what  information  is  covered, 
shield  laws  also  define  who  may  claim  protection  of  the 
privilege.  In  Branzburg  v.  Hayes,  Justice  Byron  White  warned 
that  recognition  of  a journalist's  privilege  inevitably 
would  force  courts  to  determine  who  is  a "journalist."86 
Many  of  the  states  that  protect  journalists  from  testifying 
about  or  turning  over  nonconf idential  information  define  who 
is  protected  in  specific  terms.  Some  states  apparently  have 
left  it  up  to  the  courts  to  decide  when  the  term 
"journalist"  or  its  equivalent  applies.  All  of  the  state 
shield  laws  say  or  imply  that  the  person  must  be  connected 
in  some  way  with  a medium  of  mass  communication. 

States  that  are  specific  include  Nebraska,  Oklahoma  and 
Oregon,  which  say  that  the  privilege  may  be  claimed  by  a 
person  employed  by,  connected  with,  or  engaged  in  a "medium 
of  communication. " The  states  define  "medium  of 
communication"  as  "any  newspaper,  magazine,  other 

84Mich.  Comp.  Laws  § 767.5a  (1)  (West  1982,  as  amended, 
Supp.  1999) . 

85Fla.  Stat.  Ann.  § 90.5015  (1)  (b)  (West  1999,  Supp. 

2000) . 

86  4 0 8 U.S.  665,  705  (1972)  . 
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periodical,  book,  pamphlet,  news  service,  wire  service,  news 
or  feature  syndicate,  broadcast  station  or  network,  or  cable 
television  system.  1,87  Maryland  specifically  includes  persons 
connected  with  newspapers,  magazines,  journals,  press 
associations,  news  agencies,  wire  services,  radio, 
television,  and  "any  printed,  photographic,  mechanical,  or 
electronic  means  of  disseminating  news  and  information  to 
the  public."88  Other  states,  such  as  Colorado,  do  not  go 
into  as  much  detail,  although  the  effect  may  be  the  same. 
Colorado  defines  "mass  medium"  as  "any  publisher  of  a 
newspaper  or  periodical;  wire  service;  radio  or  television 
station  or  network;  news  or  feature  syndicate;  or  cable 
television  system.  1,89 


870kla . Stat.  Ann.,  tit.  12,  § 2506  (2)  (1993);  Or.  Rev. 

Stat.  Ann.  § 44.510  (2)  (Butterworth  1988,  Supp . 1998);  Neb. 
Rev.  Stat.  § 20-145  (2)  (1997)  . 

88Md.  Code  Ann.,  Cts.  & Jud.  Proc.  § 9-112  (a)(1) -(9) 

(Lexis  Publishing  1998,  Supp.  2000) . See  also  D.C.  Code  Ann. 

§ 16-4701  ( 1 ) — ( 9 ) (Michie  1997,  Supp.  1998)  ("Newspapers, 
magazines,  journals,  press  associations,  news  agencies,  wire 
services,  radio,  television,  or  any  printed,  photographic, 
mechanical,  or  electronic  means  of  disseminating  news  and 
information  to  the  public");  N.J.  Stat.  Ann.  § 2A:84A-21a  (a) 
(1994)  ("newspapers,  magazines,  press  associations,  news 
agencies,  wire  services,  radio,  television  or  other  similar 
printed,  photographic,  mechanical  or  electronic  means  of 
disseminating  news  to  the  general  public");  S.C.  Code  Ann.  § 
19-11-100  (A)  (Lawyers  Coop.  1985,  Supp.  1999)  ("newspaper, 
book,  magazine,  television,  news  or  wire  service,  or  other 
medium" ) . 

89Colo.  Rev.  Stat.  § 13-90-119  (1)  (a)  (Bradford  1999)  . See 
also  N.Y.  Civ.  Rights  Law  § 79-h  (a)  ( 1 ) - ( 5 ) (1992,  Supp. 

1999) , which  defines  the  persons  protected  as  those 
connected  with  newspapers,  magazines,  news  agencies,  press 
associations,  and  wire  services  and  defines  each  term.  The 
statute  also  applies  to  "newscasters"  employed  by  radio  and 
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Delaware  has  an  unusual  definition  of  persons  who  may 
claim  protection  under  its  shield  law  from  forced 
disclosure.  Its  statute  defines  "reporter"  as  "any 
journalist,  scholar,  educator,  polemicist,  or  other 
individual"  who,  when  he  or  she  received  the  information 
sought,  was  earning  his  or  her  principal  income  by  obtaining 
or  preparing  information  "for  dissemination  with  the  aid  of 
facilities  for  the  mass  reproduction  of  words,  sounds,  or 
images  in  a form  available  to  the  general  public."90  Also,  a 
reporter  for  the  sake  of  the  definition  could  be  someone  who 
in  each  of  the  past  three  weeks  or  in  four  of  the  past  eight 
weeks  spent  at  least  twenty  hours  a week  gathering  or 


television  stations.  See  also  Ga.  Code  Ann.  § 24-9-30  (Michie 

1995,  Supp . 1999)  ("Any  person,  company,  or  other  entity 
engaged  in  the  gathering  and  dissemination  of  news  for  the 
public  through  a newspaper,  book,  magazine,  or  radio  or 
television  broadcast");  La.  Rev.  Stat.  Ann.  § 1451  (a) - (f ) 

(West  1999,  Supp.  2000)  ("Any  newspaper  or  other  periodical 
issued  at  regular  intervals  and  having  a paid  general 
circulation;  press  associations;  wire  service;  radio; 
television;  and  persons  or  corporations  engaged  in  the 
making  of  news  reels  or  other  motion  picture  news  for  public 
showing");  Cal.  Const,  art.  I,  § 2 and  Cal.  Evid.  Code  § 1070 

(a) , (b)  (West  1995,  Supp.  2000)  (newspapers,  magazines, 
press  associations,  and  radio  and  television  stations) ; Fla. 
Stat.  Ann.  § 90.5015  (1) (a)  (West  1999,  Supp.  2000) 
("newspaper,  news  journal,  news  agency,  press  association, 
wire  service,  radio  or  television  station,  network,  or  news 
magazine");  Mont.  Code  Ann.  § 26-1-902  (1)  (1999)  ("any 

newspaper,  magazine,  press  association,  news  agency,  news 
service,  radio  station,  television  station  or  community 
antenna  television  service");  Nev.  Rev.  Stat.  § 49.275  (Michie 

1996,  Supp.  1999)  ("any  newspaper,  periodical  or  press 
association  or  ...  any  radio  or  television  station"). 

90Del.  Code  Ann.  tit.  10,  § 4320  (3)  (a)  (Michie  1999)  . 
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preparing  information  for  dissemination.91  The  shield  law 
also  protects  a person  who  was  serving  as  an  agent, 
assistant,  employee,  or  supervisor  of  a "reporter."92 

Those  states  that  define  the  media  in  more  vague  or 
general  terms  refer  simply  to  protections  for  " [a]  reporter 
or  other  person  who  is  involved  in  the  gathering  or 
preparation  of  news  for  broadcast  or  publication; 1,93  a 
person  "who  is  or  has  been  directly  engaged  in  the 
gathering,  procuring,  compiling,  editing,  or  publishing"  of 
information  to  be  disseminated  to  the  public;94  persons 
employed  by  or  connected  with  "any  organization  engaged  in 
publishing  or  broadcasting  news;"95  or  "the  news  media  or 
press."96  North  Carolina  defines  a journalist  as  a person, 
entity,  or  company  or  its  agents  "engaged  in  the  business  of 
writing,  editing,  photographing,  or  processing  information 
for  dissemination  via  any  news  medium.  1,97  The  statute 
defines  "news  medium"  as  any  entity  engaged  in  publishing  or 

91  Id. 

92Jd.,  ( 3 ) (b)  . 

93Mich.  Comp.  Laws  § 767.5a  (1)  (West  1982,  as  amended, 
Supp.  1999)  . 

94Minn.  Stat.  Ann.  § 595.023  (West  1988,  as  amended,  Supp. 
2000) . 

95N.D.  Cent.  Code  § 31-01-06.2  (Michie  1996,  Supp.  1999)  . 

96Tenn . Code  Ann.  § 24-1-208  (a)  (Michie  1980,  Supp. 

1999)  . 

97N.C.  Gen.  Stat.  Ann.  § 8-53.11  (a)(1)  (Matthew  Bender 
1999)  . 
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distributing  news  "via  print,  broadcast,  or  other  electronic 
means  accessible  to  the  general  public."98 

Defining  the  Scope  of  the  Privilege 

Most  of  the  states  that  protect  nonconf idential 
information  provide  a qualified  privilege,  and  most  define 
in  fairly  specific  terms  how  the  presumption  of  a privilege 
can  be  overcome  by  someone  seeking  information.  Many  of  the 
qualifications  appear  to  be  modeled  after  Justice  Stewart's 
dissenting  opinion  in  Branzburg,  in  which  he  provided  a 
three-part  balancing  test  requiring  a showing  of  compelling 
need,  relevance,  and  the  lack  of  alternative  sources.99 
However,  California,  Montana,  Nebraska,  Nevada,  and  Oregon 
have  provided  what  appears  to  be  absolute  protection  to  both 
confidential  and  nonconf idential  information  by  not 
mentioning  any  qualifications  in  their  statutes.100 

Thirteen  states  and  the  District  of  Columbia  use  a 
variation  of  the  Stewart  test.  Delaware  provides  an  absolute 
privilege  in  nonadjudicative  proceedings,  which  it  does  not 
define,  but  qualifies  the  privilege  for  adjudicative 
proceedings.  Adjudicative  proceedings  are  defined  as  "any 


98Id.,  (a)(3). 

"Branzburg  v.  Hayes,  408  U.S.  665,  743  (1972) 
(Stewart,  J.,  dissenting). 

100See  Cal.  Const,  art.  I,  § 2 and  Cal.  Evid.  Code  § 1070 
(West  1995,  Supp.  2000);  Mont.  Code  Ann.  § 26-1-902  (1999) ; 
Neb.  Rev.  Stat.  § 20-145  (1997);  Nev.  Rev.  Stat.  § 49.275 
(Michie  1996,  Supp.  1999);  Or.  Rev.  Stat.  Ann.  § 44.510 
(Butterworth  1988,  Supp.  1998) . 
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judicial  or  quasi- judicial  proceeding  in  which  the  rights  of 
parties  are  determined,"  excluding  grand  juries.101  In  an 
adjudicative  proceeding,  the  privilege  can  be  overcome  with 
respect  to  nonconf idential  information  if  a judge  determines 
that  the  public  interest  would  be  better  served  by  having 
the  journalist  testify.  In  making  the  determination,  the 
judge  must  apply  the  Stewart  three-part  test  and  consider 
the  circumstances  under  which  the  journalist  obtained  the 
information  and  what  effect  disclosure  could  have  on  the 
future  "flow  of  information  to  the  public."102 

The  District  of  Columbia  and  three  of  the  states  that 
use  a variation  of  the  Stewart  qualifying  test  when  parties 


101Del . Code  Ann.,  tit.  10  § 4320  (1)  (Michie  1999). 
Although  Delaware  does  not  define  "nonadjudicative 
proceedings, " its  definition  for  adjudicative  proceedings 
indicates  that  the  term  "nonadjudicative"  refers  to  a 
proceeding  of  any  executive  or  legislative  body  that  has  the 
power  to  subpoena  witnesses  or  hold  uncooperative  witnesses 
in  contempt . 

102Xd.  See  also  Colo.  Rev.  Stat.  § 13-30-119  (3)  (a) -(c) 
(Bradford  1999)  (relevant,  no  other  reasonable  source, 
strong  interest);  Fla.  Stat.  Ann.  § 90.5015  (2) (a) -(c)  (West 
1999,  Supp.  2000)  (relevant  and  material,  no  other  source, 
compelling  interest) ; Ga.  Code  Ann.  § 24-9-30  (Michie  1995, 
Supp.  1999)  (material  and  relevant,  no  other  reasonable 
source,  necessary);  Minn.  Stat.  Ann.  § 595.024  (West  1988,  as 
amended,  Supp.  2000)  (clearly  relevant,  no  other  source, 
compelling  and  overriding  interest) : N.J.  Stat.  Ann.  § 
2A:84A-21.3  (b)  (West  1994)  (relevant,  material  and 
necessary,  no  other  source);  N.C.  Gen.  Stat.  Ann.  § 8-53.11 
(c)(1) -(3)  (Matthew  Bender  1999)  (relevant  and  material,  no 
other  source,  essential);  S.C.  Code  § 19-11-100  (B)(1) -(3) 
(Lawyers  Coop.  Supp.  1999)  (material  and  relevant,  no  other 
reasonable  source,  necessary) ; Tenn.  Code  Ann.  § 24-1-208 
(c) (2) (A) - (C)  (Michie  1980,  Supp.  1999)  (clearly  relevant, 
no  other  reasonable  source,  compelling  and  overriding  public 
interest) . 
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to  a criminal  or  civil  action  seek  to  overcome  the  privilege 
have  absolute  privileges  for  confidential  sources  or 
information.  The  District  of  Columbia,  Maryland,  New  York, 
and  Oklahoma  require  that  the  balancing  test  only  be  used 
when  nonconf idential  information  is  sought.103 

Louisiana  has  different  standards  for  how  to  overcome 
its  statutory  privilege;  neither  is  absolute.  A party 
seeking  to  compel  disclosure  of  a source  identity  much  show 
that  the  disclosure  is  "essential  to  the  protection  of  the 
public  interest."104  If  the  information  is  nonconf  idential , 
the  person  seeking  it  must  show  that  disclosure  is  critical 
or  necessary  to  the  maintenance  of  a claim  and  that  the 


103D.C.  Code  Ann.  § 16-4703  (a)(1) -(3)  & (b)  (Michie 
1997,  Supp.  1998)  (person  seeking  information  must  show  it 
is  relevant,  could  not  with  due  diligence  be  obtained 
elsewhere,  and  there  is  overriding  public  interest  in 
information,  but  court  may  not  compel  disclosure  of  source 
of  any  information  protected  under  statute);  Md.  Code  Ann., 

Cts  . & JUD.  Proc.  § 9-112  (d)  (1)  (i)  - (iii)  (d)(2)  (Lexis 
Publishing  1998,  Supp.  2000)  (production  can  be  compelled  if 
person  seeking  information  shows  relevance,  no  other  source 
available,  and  overriding  public  interest,  but  a court  may 
not  compel  disclosure  of  source  of  any  news  or  information 
as  defined);  N.Y.  Civ.  Rights  Law  § 79-h  (b)  & (c)  (i)  - (iii) 
(West  1992,  Supp.  1999)  (privilege  for  identity  of 
confidential  source  or  confidential  information  absolute; 
privilege  for  nonconf idential  news  may  be  overcome  by 
showing  of  high  materiality  and  relevance,  that  there  is  no 
other  source,  and  that  information  is  critical  or 
necessary);  Okla.  Stat.  Ann.  tit.  12,  § 2506  (B)  (1)  - (2)  (West 
1993)  (no  journalist  may  be  required  to  reveal  the  source  of 
any  published  or  unpublished  information;  no  journalist  may 
be  compelled  to  disclose  any  unpublished  information  unless 
party  seeking  information  shows  that  it  is  relevant  and  not 
obtainable  elsewhere) . 

104La.  Rev.  Stat.  Ann.  § 1453  (West  1999,  Supp.  2000)  . 
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material  ins  highly  material  and  relevant  and  not  obtainable 
elsewhere . 105 

In  the  two  other  states  with  shield  laws  that  protect 
nonconf idential  information,  Michigan  says  that  the 
privilege  can  be  overcome  in  criminal  cases  involving  crimes 
punishable  by  life  imprisonment  if  it  can  be  shown  that  the 
information  is  essential  and  not  available  elsewhere.106 
North  Dakota  requires  a court  to  find  only  that  withholding 
the  information  would  cause  "a  miscarriage  of  justice."107 

Other  Issues 

All  shield  laws  that  protect  nonconf idential 
information  have  in  common  some  specific  or  vague  attempt  to 
define  what  information  is  protected  and  who  may  claim 
protection  of  the  privilege.  Sixteen  of  the  shield  laws 
qualify  the  privilege  in  some  way,  allowing  someone  seeking 
a journalist's  information  to  make  a showing  that  the 
privilege  should  not  apply  to  a particular  situation. 

In  addition,  some  shield  laws  cover  other  situations  or 
make  other  provisions.  Some  of  the  shield  laws  that  protect 
nonconf idential  information  have  provisions  for  when  the 
privilege  is  waived,  how  journalists  can  avoid  testifying 

105La.  Rev.  Stat.  Ann.  § 1459  (B)  (1)  (a)  - (c)  (West.  1999, 
Supp . 2 000)  . 

106Mich . Comp.  Laws  § 767.5a  (West  1982,  as  amended,  Supp. 
1999)  . 

107N . D . Cent.  Code  § 31-01-06.2  (Michie  1996,  Supp. 

1999)  . 
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about  published  information,  and  special  provisions  for 
libel  cases  in  which  the  journalists  subpoenaed  or  their 
employers  are  parties. 

Waivers 

Most  of  the  statutes  that  appear  to  protect 
nonconf idential  information,  as  well  as  some  of  the  ones 
that  do  not,  have  provisions  for  what  constitutes  a waiver 
of  the  privilege. 

For  example,  Colorado  specifically  excludes  information 
actually  published  or  broadcast  from  the  privilege.108 
However,  the  statute  also  states  that  only  a voluntary 
disclosure  of  information  constitutes  a waiver.  The  statute 
also  states  that  if  information  related  to,  but  not  directly 
addressing,  the  information  sought  is  disseminated,  the 
privilege  still  applies  to  the  specific  information 
sought.109  In  other  words,  if  a subpoena  seeks  all  of  a 
television  station's  broadcast  and  unbroadcast  tapes  related 
to  a specific  story,  the  subpoenaing  party  only  has  a right 
to  those  specific  pieces  of  information  that  were  broadcast. 
Similarly,  New  Jersey's  statute  says  that  dissemination  of 
information  only  waives  the  privilege  as  to  the  information 
disseminated.110  New  York's  law  specifically  privileges  only 
unpublished  nonconf idential  information.  Its  waiver 

108Colo . Rev.  Stat.  § 13-90-119  (2)  (b)  (Bradford  1999)  . 

109Jd.  , (4). 

110N.J.  Stat.  Ann.  § 2A:84A-21.3  (b)  (West  1994)  . 
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provision  states  that  the  privilege  no  longer  exists  if  the 
person  subpoenaed  discloses  specific  information  to  any 
person  who  is  not  entitled  to  claim  the  privilege.111 
However,  the  statute  also  specifically  privileges 
journalists'  employers,112  so  presumably  a journalist  who 
confided  in  his  or  her  editor  would  not  waive  the  privilege. 

Delaware  provides  that  a reporter  may  be  examined  and 
cross-examined  on  any  information  for  which  he  or  she  waived 
the  privilege,  but  not  on  other  facts  for  which  he  or  she 
still  claims  the  privilege.113  The  statute  also  states  that  a 
journalist  does  not  waive  the  privilege  by  disclosing 
information  protected  by  the  privilege  to  another  party.114 
Similarly,  Montana  states  that  the  privilege  is  not  waived 
unless  the  journalist  voluntarily  waives  the  privilege,  even 
if  he  or  she  agreed  to  testify.115  Presumably,  this  means 
that  a journalist  can  disclose  certain  information  while 
still  claiming  the  privilege  for  related  information. 

Some  statutes  simply  state  that  dissemination  of 
information  obtained  by  the  journalist  in  the  course  of  his 
or  her  news-gathering  activities  does  not  waive  the 


i:liN  . Y . Civ.  Rights  Law  § 79-h  (g)  (West  1992,  Supp . 
1999)  . 

112Id.  , (f)  . 

113Del.  Code  Ann.  tit.  10,  § 4325  (Michie  1999)  . 

114  Id. 

115Mont.  Code  Ann.  § 26-1-903  (2)  (1999). 
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privilege.  The  District  of  Columbia  states  that 
dissemination  of  a source  or  a portion  of  the  news  or 
information  does  not  constitute  a waiver.116  Maryland  uses 
almost  the  same  terminology.117  Florida  simply  states  that  a 
professional  journalist  "does  not  waive  the  privilege  by 
publishing  or  broadcasting  information.  1,118  South  Carolina, 
likewise,  states  that  publication  of  "any  information, 
document,  or  item"  obtained  in  the  gathering  or 
dissemination  of  news  does  not  constitute  a waiver.119 
Affidavits 

Two  states,  Florida  and  Louisiana,  allow  journalists  or 
other  news  media  employees  to  avoid  testifying  in  court  to 
authenticate  published  or  broadcast  stories  or  photographs. 
Such  provisions  appear  to  be  an  accommodation  between 
attorneys  and  journalists.  Attorneys  can  introduce  published 
news  information  into  evidence  and  use  the  affidavits  as 
proof  that  the  information  is  an  accurate  portrayal  of  the 
information  published.  Journalists  can  avoid  testifying 
unnecessarily  that  the  evidence  is  a true  representation  of 
what  they  wrote  or  broadcast,  and  also  avoid  the  possibility 


11SD.C.  Code  Ann.  § 16-4704  (Michie  1997,  Supp . 1998)  . 

117Md.  Code  Ann.,  Cts.  & Jud.  Proc.  § 9-112  (e)  (Lexis 
Publishing  1998,  Supp.  2000). 

118Fla.  Stat.  Ann.  § 90.5015  (4)  (West  1999,  Supp.  2000). 

119S.C.  Code  § 19-11-100  (C)  (Lawyers  Co-op  Supp.  1999). 
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that  cross-examination  will  delve  into  their  editorial 
practices  or  expose  privileged  information  to  disclosure.120 

Florida  provides  that  photographs,  diagrams,  video 
recordings,  audio  recordings,  computer  records,  or  other 
business  records  maintained  by  a professional  journalist  or 
her  employer  may  be  authenticated  for  admission  as  evidence 
through  an  affidavit.  The  affidavit  must  state  that  the 
material  is  a true  and  accurate  copy  of  the  original  and 
that  the  copy  truly  and  accurately  reflects  the  observations 
and  facts  it  contains.121 

Louisiana  goes  into  more  detail,  including  the 
procedure  under  which  affidavits  are  written  and  submitted. 
The  statute  states  that  it  is  not  necessary  for  a journalist 
or  other  representative  of  a media  organization  to  appear  in 
court  and  testify  in  response  to  subpoenas  seeking  to 
confirm  the  circulation  or  broadcast  audience  of  the  medium 
or  to  confirm  that  certain  material  was  published  or 


120Florida's  statutory  provision  for  affidavits  may  have 
been  a result  of  such  a situation.  In  1997  the  Florida  Fifth 
District  Court  of  Appeal  ordered  a new  trial  for  a radio 
disc  jockey  convicted  of  soliciting  a child  for 
prostitution.  The  court  found  that  the  trial  judge's 
decision  to  quash  a subpoena  for  a reporter  who  wrote  about 
an  interview  with  the  defendant  was  reversible  error.  The 
prosecution  entered  the  article,  in  which  the  defendant  was 
quoted  as  making  what  appeared  to  be  self -incriminating 
statements,  into  evidence.  The  appeal  court  said  that 
newspaper  articles  were  not  " self -proving"  and  that  the 
judge  should  have  ordered  the  reporter  to  testify  and  be 
questioned  by  the  defense.  See  Dollar  v.  State,  685  So. 2d 
901  (Fla.  Dist.  Ct . App . 1996). 

121Fla.  Stat.  Ann.  § 90.5015  (6)  (West  1999,  Supp . 2000)  . 
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broadcast.122  The  affidavit  serves  as  "prima  facie  proof"  of 
its  contents,  according  to  the  statute.123 

Defamation 

Six  of  the  states  that  protect  nonconf idential 
information  in  their  statutes  provide  specific  provisions 
for  defamation  cases.  Some  of  these  provisions  apparently 
are  designed  to  prevent  the  media  from  abusing  the  privilege 
by  hiding  information  from  plaintiffs  in  libel  and  slander 
cases,124  but  others  provide  exceptions  to  the  general  rules 
requiring  parties  in  a suit  to  respond  to  discovery 
requests.  The  exceptions  usually  apply  to  both  confidential 
and  nonconf idential  information. 

Colorado  states  that  in  any  case  in  which  the 
journalist  or  the  journalist's  employer  is  a party,  the  jury 
will  not  be  allowed  to  learn  that  the  journalist  invoked  the 
privilege  or  has  declined  to  disclose  any  news 
information.125  Whether  such  a provision  works  against  or  in 
favor  of  the  media  would  depend  upon  the  circumstances, 
although  it  appears  that  it  mostly  would  work  against  the 
media  in  defamation  cases.  Jurors  would  not  be  able  to 
learn,  for  example,  that  the  journalist  relied  upon  a 

122La.  Rev.  Stat.  Ann.  § 1455  (A)  (West  1999,  Supp . 2000)  . 

123 Id.  , (C)  . 

124Note,  The  "Shield"  Statute:  Solution  to  the  Newsman's 
Dilemma?  7 Val.  U.  L.  Rev.  235,  242  (1973)  . 

125Colo.  Rev.  Stat.  § 13-90-119  (5)  (Bradford  1999)  . 
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previously  trustworthy  source  whom  he  or  she  refuses  to 
identify. 

In  the  other  five  states,  it  is  clearer  that  the 
defamation  procedures  are  designed  to  make  the  privilege 
harder  to  claim  in  defamation  cases.  Louisiana,  for  example, 
places  the  burden  of  proof  on  the  journalist  to  maintain  a 
defense  of  good  faith  if  he  or  she  relied  upon  a 
confidential  source  for  information.126  Surprisingly, 
however,  Louisiana  does  not  have  a similar  provision 
relating  to  defamation  in  its  sections  protecting 
nonconf idential  information. 

Minnesota's  shield  law  states  that  it  does  not  apply  if 
the  plaintiff  can  show  that  the  source's  identity  will  lead 
to  relevant  evidence  on  the  issue  of  actual  malice.  However, 
the  plaintiff  still  must  show  probable  cause  that  the 
information  is  relevant  and  that  there  are  no  alternative 
sources . 127 

Oklahoma  and  Oregon  use  nearly  identical  language  in 
denying  the  privilege's  protection  to  any  "content  or 
source"  of  allegedly  defamatory  information  if  the 
journalist  depends  upon  the  content  or  the  source  as  a 
defense.128  Tennessee  uses  similar  language  but  refers  only 

126La.  Rev.  Stat.  Ann.  § 1454  (West  1999,  Supp.  2000)  . 

127Minn . Stat.  Ann.  § 595.025  (West  1988,  Supp.  2000). 

1280kla . Stat.  Ann.  tit.  12,  § 2506  (B)  (2)  (West  1993);  Or. 
Rev.  Stat.  Ann.  § 44.530  (3)  (1988,  Supp.  1998). 
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to  the  source  of  information  if  the  defendant  relies  upon 
the  source  in  his  or  her  defense.129 

Chapter  Summary 

Shield  laws  in  thirty-one  states  and  the  District  of 
Columbia  provide  varying  degrees  of  protection  from  forced 
disclosure  for  journalists'  confidential  information. 
Although  the  laws  provide  some  degree  of  protection  for 
journalists  from  contempt  citations  and  forced  disclosure, 
the  protection  varies  widely  from  state  to  state.  Twenty 
states  and  the  District  of  Columbia  appear  to  provide 
protection  for  nonconf idential  information. 

The  states  that  protect  nonconf idential  information 
take  many  different  approaches  to  defining  what  information 
is  protected.  Only  three  specifically  use  the  word 
"nonconf idential . " Others  protect  "unpublished"  information 
or  news  and  define  the  terms.  A few  states  say  simply  that 
the  statute  protects  "any  information"  gathered  by  a 
journalist  during  the  course  of  his  or  her  work  activities. 

The  states  also  vary  in  how  they  define  "journalist"  or 
its  equivalent.  Most  define  who  is  protected  by  listing  what 
media  a person  must  work  for,  or  be  connected  with,  before 
that  person  may  assert  a privilege. 

Five  of  the  state  shield  laws  are  written  in  absolute 
terms.  The  statutes  themselves  do  not  require  that  a 

129Tenn  . Code  Ann.  § 24-1-208  (b)  (Michie  1980,  Supp . 

1999)  . 
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journalist's  interests  be  balanced  against  a subpoenaing 
party's  interest  in  obtaining  information.  All  but  two  of 
the  other  shield  laws  require  a specific  balancing  test  when 
a party  seeks  to  overcome  the  presumption  that  the 
journalist's  information  is  privileged.  Normally  the  tests 
use  wording  similar  to  Justice  Potter  Stewart's  in  Branzburg 
v.  Hayes : the  party  seeking  the  information  must  show  that 
the  information  is  relevant,  that  there  is  a compelling  need 
for  it,  and  that  it  cannot  be  obtained  elsewhere. 

Many  of  the  shield  laws  have  waiver  provisions  that 
either  spell  out  when  a privilege  has  been  waived  --  when 
the  information  has  been  published,  for  example  --  or  when 
it  can  be  assumed  that  it  has  not  been  waived.  Two  states 
specifically  provide  that  media  organizations  can  submit 
affidavits  attesting  to  the  accuracy  of  business  information 
or  published  news,  thus  allowing  employees  to  avoid 
testifying  to  verify  information.  Six  states  have  special 
provisions  for  libel  suits  apparently  designed  to  make 
claiming  the  privilege  harder  when  the  journalist  and/or  the 
journalist's  employer  are  defendants. 

As  at  least  two  commentators  have  put  it,  shield  laws 
are  only  as  good  as  their  interpretations  by  courts.130  The 
next  chapter  examines  how  state  courts  have  interpreted  the 
shield  laws  that  seem  to  protect  nonconf idential 
information . 

130See  Hofer,  supra  note  58;  Killenberg,  supra  note  58. 


CHAPTER  8 

JUDICIAL  INTERPRETATIONS  OF  STATE  SHIELD  LAWS 
Chapter  7 examined  the  statutory  language  that  shields 
journalists  from  testifying  or  providing  other  evidence 
derived  from  their  news -gathering  activities  in  thirty-one 
states  and  the  District  of  Columbia.  It  was  determined  in 
Chapter  7 that  twenty  states  and  the  District  of  Columbia 
have  shield  laws  that  are  written  broadly  enough  that  they 
could  be  interpreted  as  protecting  nonconf idential 
information  as  well  as  the  identities  of  confidential 
sources.1  However,  as  Chapter  7 also  noted,  shield  laws  are 
only  as  protective  as  the  courts  interpreting  them  allow 
them  to  be.  Whether  a shield  law  protects  nonconf idential 
information,  and  to  what  extent,  is  often  a matter  of 
interpretation . 

This  chapter  begins  by  examining  a threshold  issue 
about  court  interpretation  of  state  shield  laws  --  which 
shield  laws  actually  protect  nonconf idential  information 
from  forced  disclosure,  according  to  the  courts?  The  first 
section  also  will  look  at  how  states  have  defined  what  types 


1The  twenty  states  are  California,  Colorado,  Delaware, 
Florida,  Georgia,  Louisiana,  Maryland,  Michigan,  Minnesota, 
Montana,  Nebraska,  Nevada,  New  Jersey,  New  York,  North 
Carolina,  North  Dakota,  Oklahoma,  Oregon,  South  Carolina, 
and  Tennessee. 
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of  information  are  protected  and  how  some  courts  have 
determined  that  a First  Amendment -based  privilege  instead  of 
a shield  law  protects  nonconf idential  information.  Next,  the 
chapter  looks  at  how  shield  laws  have  been  qualified  by 
court  interpretations  of  statutory  language.  In  some  cases, 
state  courts  have  added  qualifiers  to  those  in  the  statutes. 
Finally,  the  chapter  examines  how  courts  have  dealt  with  the 
issue  of  defining  who  may  claim  the  privilege. 

Throughout  this  chapter,  trial -court  cases  in  the 
states  with  shield  laws  will  be  cited  to  illustrate 
consistencies  or  inconsistencies  in  rulings,  but  analysis  or 
conclusions  will  depend  only  upon  appeal-court  rulings.  In 
some  states  trial  courts  are  the  only  ones  that  have  decided 
nonconf idential-information  cases.  This  chapter,  as  did 
Chapter  6,  will  use  the  following  terminology:  "appeal 
courts"  refers  to  all  levels  of  courts  that  hear  appeals  in 
a state;  "high  court"  refers  to  the  highest-level  appeal 
court  in  a state;  and  "intermediate  appellate  court"  refers 
to  lower-level  appeal  courts. 

Which  Shield  Laws  Protect  Nonconf idential  Information? 

Do  Eleven  States  Really  Protect 
Only  Confidential  Information? 

In  Chapter  7,  it  was  determined  that  shield  laws  are 
written  in  such  a way  that  they  protect  only  confidential 
information  from  forced  disclosure  in  eleven  states: 

Alabama,  Alaska,  Arizona,  Arkansas,  Illinois,  Indiana, 
Kentucky,  New  Mexico,  Ohio,  Pennsylvania,  and  Rhode  Island. 
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Research  for  this  study  found  no  appeal-court  rulings  on 
whether  nonconf idential  information  was  privileged  in 
Alabama,  Alaska,  Arkansas,  Kentucky,  and  New  Mexico.2 

Arizona  intermediate  appellate  courts  have  ruled  that 
the  state's  shield  law  applies  only  to  confidential 
information  in  both  civil  and  criminal  cases.3  Its  Supreme 
Court  has  not  ruled  on  the  issue.  An  Ohio  Court  of  Appeals 
determined  in  1993  that  the  state's  shield  law  did  not  apply 
to  nonconf idential  material.  In  In  Re  Grand  Jury  Witness 
Subpoena  of  Abraham , 4 a newspaper  reporter  who  interviewed  a 
county  engineer  who  became  the  focus  of  a grand  jury 
investigation  refused  to  testify  before  the  grand  jury  about 


2However,  trial  courts  in  Alabama  and  Alaska  have 
quashed  subpoenas  for  apparently  nonconf idential 
information.  See  Brothers  v.  Brothers,  16  Media  L.  Rep.  1031 
(BNA)  (Ala.  Cir.  Ct . 1989)  (quashing  subpoena  for  reporter's 
notes  and  videotape  of  interview  with  mother  who  went  into 
hiding  to  prevent  allegedly  abusive  spouse  from  having 
contact  with  child;  reporter's  eyewitness  observations 
protected  when  she  is  gathering  news) ; Nebel  v.  Mapco 
Petroleum,  10  Media  L.  Rep.  1871  (BNA)  (Alaska  Super.  Ct . 
1984)  (quashing  subpoena  to  news  media  in  civil  case  in 
which  tapes,  notes,  film,  and  other  documents  sought  because 
plaintiff  failed  to  show  compelling  need  and  lack  of 
alternative  sources);  State  v.  Pruett,  11  Media  L.  Rep.  1968 
(BNA)  (Alaska  Super.  Ct . 1984)  (quashing  criminal 
defendant's  subpoena  of  newspaper  reporter's  notes  and  other 
documents  from  interview  with  victim;  defendant  failed  to 
show  that  no  alternative  sources  existed  and  that 
information  was  crucial  to  case) . 

3Bartlett  v.  Superior  Court,  722  P.2d  346,  350  (Ariz. 

Ct . App . 1986)  (privilege  claim  depends  upon  existence  of 
confidential  relationship;  when  no  such  claim  can  be  made, 
privilege  does  not  apply  in  civil  case);  Matera  v.  Superior 
Court,  825  P.2d  971  (Ariz.  Ct . App.  1992)  (applying  Bartlett 
reasoning  to  criminal  case) . 

4634  N . E . 2d  667  (Ohio  Ct . App.  1993). 
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the  nonconf idential  interview.5  Reporter  Lisa  Abraham  relied 
upon  a First  Amendment  privilege  claim  rather  than  the  Ohio 
shield  law,  but  the  appellate  court  rejected  the  idea  that 
there  was  any  journalist's  privilege  under  the  First 
Amendment.  The  Ohio  court  relied  heavily  on  the  U.S.  Court 
of  Appeals'  decision  in  In  Re  Grand  Jury  Proceedings,6  a 
case  from  Michigan  in  which  the  Sixth  Circuit  became  the 
only  federal  Court  of  Appeals  to  determine  that  there  was  no 
First  Amendment  privilege  of  any  kind  for  journalists.7 
Before  Abraham,  a few  Ohio  trial  courts  determined  that 
either  a state  or  First  Amendment  privilege  applied  to 
apparently  nonconf idential  material.8  In  the  only  trial- 
court  decision  after  Abraham,  however,  the  privilege  for 
nonconf idential  material  was  rejected  in  a ruling  that 
relied  upon  the  Ohio  shield  law.9 


5Id.  at  668. 

6810  F . 2d  580  (6th  Cir.  1987) . 

1 See  Chapter  5 for  a discussion  of  this  case. 

6See  Slagle  v.  Coca-Cola,  Inc.,  507  N.E.2d  794  (Ohio 
Comm.  Pleas  Ct . 1986)  (in  civil  matter,  unpublished 
photographs  privileged  under  First  Amendment  and  litigant 
failed  to  show  compelling  need  and  lack  of  alternative 
sources;  subpoena  quashed) ; State  v.  Hamilton,  12  Media  L. 
Rep.  2135  (BNA)  (Ohio  Comm.  Pleas.  Ct . 1986)  (criminal 
defendant  failed  to  show  compelling  need,  relevance,  and 
lack  of  alternative  sources  for  reporter's  notes;  subpoena 
quashed) ; State  v.  Anaga,  18  Media  L.  Rep.  1527  (BNA)  (Ohio 
Comm.  Pleas  Ct . 1991)  (prosecution  failed  to  show  compelling 
need  for  reporter's  notes;  subpoena  quashed). 

9See  State  v.  Prade,  26  Media  L.  Rep.  2433  (BNA)  (Ohio 
Comm.  Pleas  Ct . 1998)  (Ohio  shield  law  does  not  apply  to 
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Rhode  Island's  Supreme  Court,  its  highest  court, 
determined  in  1991  that  the  state's  statutory  privilege  did 
not  apply  to  nonconf idential , published  information.  In 
Outlet  Communications  Inc.  v.  State,10  a grand  jury  sought  a 
television  station's  tape  of  its  interview,  on  a public 
sidewalk,  with  a man  wanted  in  connection  with  the  grand 
jury's  investigation.  The  station  interviewed  the  man,  who 
then  surrendered  to  police.* 11  The  court  determined  that  the 
statute  was  plainly  applicable  only  to  confidential-source 
cases  and  that  no  First  Amendment  privilege  applied.12 

While  Arizona,  Ohio,  and  Rhode  Island  appeal  courts 
have  come  down  against  extending  protection  to 
nonconf idential  material,  other  states  have  not  been  as 
consistent.  In  Illinois,  for  example,  intermediate  appellate 
and  trial  courts,  until  recently,  consistently  construed  the 
language  in  that  state's  shield  law  to  include  both 
confidential  and  nonconf idential  information.  The  Illinois 
law  states  that  " [n] o court  may  compel  any  person  to 
disclose  the  source  of  any  information  obtained  by  a 
reporter.  . . . 1,13  The  statute  defines  "source"  as  "the  person 

reporters'  notes  of  statements  made  by  criminal  defendant 
when  confidentiality  not  involved) . 

10588  A. 2d  1050  (R.I.  1991)  (per  curiam). 

11  Jd.  at  1051. 

12  Id.  at  1052. 

13Ill.  Comp.  Stat.  Ann.  § 5/8-901  (Michie  1993,  Supp . 

1999)  . 
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or  means  from  or  through  which  the  news  or  information  was 
obtained."14  Illinois  appellate  and  trial  courts  since  at 
least  1980  have  applied  the  privilege  to  nonconf idential 
materials  by  reading  "means"  to  include  any  information 
gathered  by  a journalist.15 

However,  in  1993,  the  Illinois  Appellate  Court's  Fourth 
District,  in  People  v.  Palacio,16  said  a trial  court  was 
correct  to  deny  application  of  the  shield  law  in  a case  in 
which  the  source  was  known.  In  somewhat  contradictory 
language,  the  court  stated  that  the  shield  law  was  designed 
to  protect  the  anonymity  of  sources,  "whether  confidential 
or  nonconf idential . "17  However,  the  appellate  court  agreed 


14Jd.  , § 5/8-902  (emphasis  added). 

15People  ex.  rel . Scott  v.  Silverstein,  412  N.E.2d  692, 
695  (111.  App.  Ct . 1980)  (statutory  definition  of  "source" 
"makes  no  distinction  between  confidential  or 
nonconf idential  'person  or  means...'");  People  v.  Johnson, 

11  Media  L.  Rep.  1101  (BNA)  (111.  Cir.  Ct . 1984)  (television 
station  has  right  to  assert  privilege  regardless  of  whether 
outtakes  sought  in  criminal  case  are  confidential  or 
nonconf idential) ; Illinois  Racing  Bd.  v.  Segal,  16  Media  L. 
Rep.  1138  (BNA)  (111.  Cir.  Ct . 1988)  (free  press  protection 
embraces  all  news-gathering  activities  of  the  media) ; People 
v.  Drazen,  16  Media  L.  Rep.  2081  (BNA)  (111.  Cir.  Ct . 1989) 
(assuming  nonconf idential  material  protected  under  shield 
law  or  First  Amendment,  but  finding  that  criminal  defendant 
showed  relevancy,  need,  and  lack  of  alternative  sources  for 
outtakes);  Villeda  v.  Prairie  Material  Sales,  Inc.,  17  Media 
L.  Rep.  2289  (BNA)  (111.  Cir.  Ct . 1990)  (shield  law  applies 
to  nonconf idential  material,  including  unpublished 
photographs  sought  by  civil  litigant) ; Redmond  v.  People,  19 
Media  L.  Rep.  1446  (BNA)  (111.  Cir.  Ct . 1991)  (shield 
applies  although  everyone  knows  that  source  was  defendant 
seeking  reporter's  notes  from  interview  with  defendant). 

1S607  N . E . 2d  1375  (111.  App.  Ct . 1993). 

17 


Id.  at  1383. 
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with  the  trial  judge  that  the  privilege  did  not  apply  if  a 
reporter  was  not  being  asked  to  disclose  a source.18  In  this 
case,  the  reporter  was  being  asked  to  testify  about  a 
conversation  with  a prosecutor,  who  was  named  in  the 
reporter's  newspaper  column,  about  the  prosecutor's 
controversial  closing  argument  in  a criminal  case.  The 
prosecutor  suggested  in  court  that  it  was  a shame  that  the 
defendant  had  not  been  killed  when  he  was  shot  by  a robbery 
victim.19  In  the  column,  the  prosecutor,  whom  the  trial 
judge  had  admonished  in  open  court,  was  quoted  as  saying  he 
was  not  sure  he  was  wrong  to  say  what  he  did.  The  defendant 
wanted  to  call  the  reporter  to  discuss  the  interview  in  a 
hearing  on  the  defendant's  motion  for  a new  trial.20 

However,  although  the  appellate  court  determined  that 
the  reporter  could  not  escape  testifying  under  the  shield 
law,  it  ruled  in  the  reporter's  favor  under  the  state's 
special  witness  doctrine,  designed  to  protect  witnesses  from 
being  called  for  harassment  purposes.  The  appellate  court 
said  it  was  clear  that  the  newspaper  reporter  was  only  being 
called  because  the  defense  did  not  like  what  he  wrote.21 

Similarly,  Indiana's  appeal  courts  most  recently  have 
ruled  against  allowing  journalists  to  claim  a privilege  for 

18  Id. 

19Id.  at  1387. 

20  Id.  at  1387-1388. 

21 


Id.  at  1389. 
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nonconf idential  information.22  However,  the  Court  of  Appeals 
determined  that  a First  Amendment  privilege  protected 
journalists  in  a 1986  civil  case  in  which  nonconf idential 
information  was  sought.23 

In  Pennsylvania,  the  state's  highest  court  had  the 
earliest  ruling  on  record  appearing  to  protect 
nonconf idential  information.  In  1963,  The  Pennsylvania 
Supreme  Court  ruled  that  although  the  state  shield  law  only 
said  it  protected  "the  source  of  any  information"  from 
disclosure,24  "source"  did  not  just  mean  a person.  In  In  Re 
Taylor 25  the  high  court  said  that  "sources"  included 
unpublished  information  that  journalists  used  in  the  news- 
gathering and  reporting  processes.  The  court  called  the 
shield  law  passed  in  1937  "a  wise  and  salutary  declaration 
of  public  policy  whose  spiritual  father  is  the  revered 


22In  Re  WHTR-TV,  693  N.E.2d  1 (Ind.  1998)  (subpoena  was 
overbroad  but  broadcast  portion  of  interview  with  criminal 
defendant  and  outtakes  of  interview  discoverable  because 
shield  law  and  First  Amendment  privileges  do  not  apply  to 
nonconf idential  material) ; WHTR  v.  State,  25  Media  L.  Rep. 
2238  (BNA)  (Ind.  Ct . App . 1997)  (statute  is  clear  that 
shield  law  does  not  apply  to  nonconf idential  material  in 
criminal  case) . 

23In  Re  Subpoena  Duces  Tecum,  Stearns  v.  Zulka,  489 
N.E.2d  146  (Ind.  Ct . App.  1986)  (trial  court  in  civil  suit 
needs  to  determine  whether  subpoenaed  photographs  of 
accident  scene  were  relevant,  necessary,  and  unavailable 
from  other  sources) . 

24  4 2 Pa.  Cons.  Stat.  Ann.  § 5942  (a)  (West  1982,  Supp . 
1999)  . 


25192  A. 2d  181  (Pa.  1963). 
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Constitutionally  ordained  freedom  of  the  press."26  Because 
the  shield  law  had  roots  in  the  U.S.  and  Pennsylvania 
constitutions,  the  court  said,  it  must  be  "liberally  and 
broadly  construed."27  In  Taylor,  the  court  said  liberal 
interpretation  meant  that  a contempt  citation  against 
newspaper  reporters  who  refused  to  testify  or  provide  notes 
and  other  documents  to  a grand  jury  must  be  reversed.  The 
court  reasoned  that  requiring  a journalist  to  turn  over 
notes  and  memoranda,  even  with  the  name  of  the  confidential 
source  redacted,  would  nullify  the  intent  of  the 
legislature . 28 

Although  the  Pennsylvania  Supreme  Court  determined  in 
1963  that  the  Legislature  intended  to  protect  from  forced 
disclosure  both  unpublished  documents  and  the  identities  of 
human  sources,  that  court  and  intermediate  appellate  courts 
did  not  extend  protection  to  nonconfident ial  material  if  no 
confidential  source  was  in  danger  of  being  exposed.  In 
Hatchard  v.  Westinghouse  Broadcasting  Co.,29  the 
Pennsylvania  Supreme  Court,  while  adhering  to  the  definition 
of  "source"  favored  in  Taylor,  said  that  extending  the 
definition  to  include  nonconf idential  materials  that  would 
not  identify  a source  would  raise  serious  questions  about 

26 Id.  at  185. 

27  Id. 

28 Id.  at  186. 

29532  A. 2d  346  (Pa.  1987)  . 
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the  shield  law's  constitutionality  in  a libel  case.30  The 
court  noted  that  Pennsylvania's  Constitution  expressly 
protected  the  rights  of  persons  to  sue  to  protect  their 
reputations.31  The  court  held  that  to  the  extent  that  Taylor 
could  be  read  as  protecting  all  documentary  material  from 
discovery,  even  if  it  did  not  reveal  the  identity  of  a 
personal  source,  then  Taylor  interpreted  the  shield  law 
"much  too  broadly."32 

Intermediate  appellate  courts  in  Pennsylvania 
determined  that  no  privilege  existed  after  Hatchard  for 
nonconf idential  materials,  although  a 1991  Commonwealth 
Court  decision  in  a civil  matter  suggested  that  such  a 
privilege  existed  under  the  First  Amendment.  In  McMenamin  v. 
Tartaglione , 33  the  three- judge  panel  agreed  with  the  civil 
plaintiff  that  a reporter  could  not  avoid  testifying  about 
nonconf idential  matters  under  the  shield  law.  However,  the 
court  said  that  a First  Amendment  privilege  also  existed  and 
shielded  the  reporter  from  testifying.  The  reporter's 
testimony  was  sought  to  verify  statements  made  at  a press 
conference.34  The  court  said  that  under  the  qualified  First 
Amendment  privilege,  the  plaintiff  needed  to  show  that  the 

30 Id.  at  350. 

31Id.  (citing  Pa.  Const,  art.  I,  § 11). 

32 Id.  at  351. 

33590  A.  2d  802  (Pa.  Commonw.  Ct . 1991). 


34 Id.  at  811. 
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material  sought  was  relevant,  necessary,  and  unavailable 
elsewhere.  Noting  that  the  comments  in  question  were  made  at 
a public  news  conference,  the  court  said  the  plaintiff 
obviously  had  alternative  sources  available  to  him.35 

However,  in  1997,  another  Pennsylvania  intermediate 
appellate  court  determined  that  the  shield  law  did  not 
preclude  discovery  of  nonconf idential  material  in  a 
defamation  case  in  which  the  reporter  and  his  newspaper  were 
not  a party.  In  Davis  v.  Glanton , 36  a three- judge  panel, 
citing  Hatchard,  said  the  shield  law  did  not  apply  to 
testimony  and  notes  about  a specific  newspaper  article  in 
which  no  confidential  sources  were  used.37  The  court  also 
found  that  a First  Amendment  privilege  applied  but  had  been 
overcome  by  the  plaintiff's  showing  of  need,  relevance,  and 
lack  of  alternative  sources.38  However,  the  court  overturned 
the  lower  court's  order  that  the  newspaper  turn  over  all 
unpublished  material  about  any  discussion  between  the 
newspaper  and  the  defendant,  finding  the  request 
overbroad.39 

Trial  courts  in  Pennsylvania  have  consistently  refused 
to  extend  the  shield  law  to  protect  nonconf idential 

35  Id. 

3626  Media  L.  Rep.  1493  (BNA)  (Pa.  Super.  Ct . 1997). 

37  Id.  at  1496. 

38Xd.  at  1497. 


39  Id.  at  1498. 
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information, 40  although  at  least  one  trial  court  has  quashed 
a subpoena  on  what  appear  to  be  First  Amendment  grounds. 41 

In  the  eleven  states  with  shield  laws  that  appear  to  be 
written  in  such  a way  that  only  confidential  information  is 
protected  from  disclosure,  appeal  courts  have  not  ruled  in 
five  states  on  whether  nonconf idential  information  also  is 
protected.  Appeal  courts  in  three  states  have  determined 
that  their  shield  laws  do  not  protect  nonconf idential 
material.  In  Illinois,  Indiana,  and  Pennsylvania,  however, 
appeal  courts  have  split  on  the  subject,  although  the  most 
recent  rulings  in  Illinois  and  Indiana  seem  to  limit 
protections  in  those  states  to  confidential  sources.  In 
Indiana  and  Pennsylvania,  appeal  courts  have  determined  that 
a First  Amendment  privilege  protects  nonconf idential 
information  regardless  of  what  the  state  shield  law  says. 


40See  Patterson  v.  Duquesne  Light  Co.,  41  Pa.  D.  & C.3d 
90  (Pa.  Comm.  Pleas  Ct . 1985)  (only  unbroadcast  videotapes 
protected  from  disclosure  in  civil  suit) ; Commonwealth  v. 
Ruch,  28  Pa.  D.  & C.3d  488  (Pa.  Comm.  Pleas  Ct . 1984) 
(privilege  does  not  apply  to  photos  of  public  event) ; 

Shetler  v.  Zeger,  4 Pa.  D.  & C.4th  564  (Pa.  Common  Pleas  Ct . 
1989)  (shield  law  does  not  apply  to  photos  of  accident  scene 
and  First  Amendment  privilege  overcome) ; Commonwealth  v. 
Linderman,  17  Pa.  D.  & C.4th  102  (Pa.  Comm.  Pleas  Ct . 1992) 
(shield  law  does  not  apply  to  photos  of  public  disturbance) ; 
Commonwealth  v.  Banner,  17  Media  L.  Rep.  1434  (BNA)  (Pa. 
Common  Pleas  Ct . 1989)  (shield  law  protection  waived  by 
disclosure  of  source  in  newspaper  article;  First  Amendment 
privilege  overcome) . 

41Winnans  v.  Perelli,  22  Media  L.  Rep.  1511  (BNA)  (Pa. 
Comm.  Pleas  Ct . 1994)  (civil  litigant  failed  to  show  need, 
relevancy,  and  lack  of  alternative  sources;  subpoena  for 
unpublished  photos  quashed) . 
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Do  Twenty-One  Shield  Laws  Really  Protect 
Nonconf idential  Information? 

In  Chapter  7 , it  was  determined  that  shield  laws  were 
written  broadly  enough  to  protect  nonconf idential 
information  in  the  District  of  Columbia  and  twenty  states : 
i f , Colorado,  Delaware,  Florida,  Georgia,  Louisiana, 
Maryland,  Michigan,  Minnesota,  Montana,  Nebraska,  Nevada, 

New  Jersey,  New  York,  North  Carolina,  North  Dakota, 

Oklahoma,  Oregon,  South  Carolina,  and  Tennessee.  Three 
states  Louisiana,  New  York,  and  North  Carolina  — 
specifically  use  the  word  "nonconf idential " in  their  shield 
laws.  The  other  states  were  classified  as  states  protecting 
nonconfidential  information  because  their  shield  laws  either 
protected  unpublished  information  or  "any  information" 
generally  or  a list  of  types  of  information  without  stating 
that  the  information  had  to  obtained  through  a promise  of 
confidentiality. 

No  appeal-court  cases  were  found  interpreting  shield 
laws  in  the  District  of  Columbia,  Georgia,  Montana, 

Nebraska,  Nevada,  North  Carolina,  Oklahoma,  or  South 
Carolina  as  either  protecting  or  not  protecting 
nonconfidential  information.  In  North  Carolina,  which 
enacted  a shield  law  in  1999,  the  Supreme  Court  affirmed  one 
case  without  comment  and  declined  to  hear  another  in  which 
the  intermediate  appellate  court  ruled  that  there  was  no 
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privilege  for  nonconf idential  information.42  Both  cases 
commenced  before  the  shield  law  was  passed,  and  the  North 
Carolina  Supreme  Court  ruled  after  the  law  passed  but  before 
it  took  effect.43 

In  Georgia  and  Montana,  an  appeal  court  in  each  state 
has  ruled  once  on  whether  nonconf idential  information  was 
privileged,  but  both  rulings  avoided  discussion  of  the 
shield  laws.  A Georgia  intermediate  appellate  court,  after  a 
shield  law  was  passed  in  1990,  ruled  in  favor  of  a 
journalist  seeking  to  protect  nonconf idential  information.44 


42In  Re  Owens,  517  S.E.2d  605  (N.C.  1999)  (aff'd  per 
curiam);  In  Re  Curliss,  517  S.E.2d  381  (N.C.  1999)  (review 
denied  per  curiam) . 

43By  comparison,  see  State  v.  Davis,  720  So. 2d  220 

(Fla.  1998);  Kidwell  v.  State,  730  So. 2d  670  (Fla.  1998); 

Morris  Communications  Corp . v.  Frangie,  720  So. 2d  230  (Fla. 
1998)  (three  cases  commenced  before  Florida  shield  law 
passed  decided  after  shield  law  enacted;  Florida  Supreme 
Court  notes  accord  with  shield  law) . 

44Moclaire  v.  State,  451  S.E.2d  68  (Ga.  Ct . App . 1995) 
(subpoena  to  journalist  quashed  because  testimony  would  be 
inadmissible  hearsay) . Georgia  appeal  courts  also  upheld  the 
quashing  of  a subpoena  for  unpublished  newspaper  photographs 
before  the  shield  law  was  enacted,  also  on  non-privilege 
grounds.  See  Carver  v.  State,  364  S.E.2d  877  (Ga.  Ct . App. 

1987),  aff'd  without  comment,  369  S.E.2d  471  (Ga.  1988) 

(photographs  not  showing  defendant  irrelevant  under  general 
evidence  rules) . Georgia  appeal  courts  denied  the  existence 
of  a journalist's  privilege  under  either  federal  or  state 
constitutions  before  the  shield  law  was  enacted.  See  Vaughn 
v.  State,  381  S.E.2d  30  (Ga.  1989)  (no  privilege  exists  to 
bar  journalist's  testimony  about  confidential  source  to 
grand  jury);  Hurst  v.  State,  8 Media  L.  Rep.  2376  (BNA)  (Ga. 
Ct.  App.  1982)  (no  privilege  exists  to  bar  journalist's 
testimony  about  nonconf idential  interview  with  victim  in 
criminal  trial)  . The  only  trial  court  decision  found  that 
applied  the  shield  law  to  nonconf idential  information  was 
favorable  to  the  media.  See  CSX  Transportation  Inc.  v.  Cox 
Broadcasting  Inc.,  25  Media  L.  Rep.  2183  (BNA)  (Ga.  Super. 
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Montana's  Supreme  Court  has  ruled  in  one  case  involving 
nonconf idential  information,  but  the  outcome  did  not  rely  on 
an  interpretation  of  whether  the  law  protected 
nonconf idential  information.45  However,  a trial  court  in 
Montana  determined  in  1978  that  the  statutory  privilege 
should  be  strictly  construed.  In  In  Re  Investigative  File , 46 
the  court  refused  to  quash  a subpoena  issued  to  the 
Associated  Press  (AP) . The  AP  possessed  a tape  of  a 
telephone  conversation  between  a reporter  and  a murder 
suspect.  During  the  conversation,  which  occurred  when  the 
reporter  accidentally  telephoned  the  house  where  the  suspect 
was  holding  two  hostages,  the  suspect  allegedly  confessed  to 
killing  a state  highway  patrol  officer.47  The  court,  in 
rejecting  the  AP's  motion  to  quash  a state  subpoena  for  the 
tape,  said  the  shield  law  protected  persons  but  not  news 
organizations.48  Therefore,  because  the  tape  was  in  the 


Ct . 1997)  (videotapes  of  accident  scene  exempt  from 
disclosure  in  civil  litigation  in  absence  of  showing  that 
they  were  relevant  and  necessary  and  that  there  were  no 
alternative  sources) . 

45State  ex.  rel . Adams  v.  District  Court,  546  P.2d  988 
(Mont.  1976)  (remanded  because  trial-court  record 
incomplete) . 

464  Media  L.  Rep.  1865  (BNA)  (Mont.  Dist.  Ct . 1978). 

47  Id. 

48Id.  But  see  Mont.  Code  Ann.  § 26-1-902  (1)  (1999) 

(statute  amended  in  1979  to  broaden  definition  of  "person" 
to  include  "any  newspaper,  magazine,  press  association,  news 
agency,  news  service,  radio  station,  television  station,  or 
community  antenna  television  service.  ..."). 
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possession  of  the  AP  and  not  its  reporter,  the  court  said 
the  AP  had  no  privilege  to  refuse  to  turn  over  the  tape.49 

Appeal  courts  in  most  other  states  with  shield  laws 
that  appear  to  protect  nonconf idential  information  have 
issued  at  least  one  ruling  in  each  state  discussing  whether 
nonconf idential  information  was  protected  after  shield  laws 
were  enacted. 

However,  for  reasons  that  are  not  clear  from  the 
opinions,  Delaware  appeal  and  trial  courts  have  protected 
nonconf idential  information  by  finding  that  the  First 
Amendment,  not  the  shield  law,  protected  the  information 
from  disclosure.  Delaware's  only  appeal-court  case  on 
nonconfidentiality,  McBride  v.  State,50  found  that  a 
criminal  defendant's  subpoena  for  a reporter's  notes, 
letters,  recordings  and  other  documents  related  to  an 
interview  with  a co-defendant  should  be  quashed  because  it 
was  premature  under  state  rules  of  evidence.51  The  trial 
court  relied  upon  First  Amendment  grounds  to  quash  the 
subpoena,  finding  the  information  was  available  from  other 
sources.52  The  Delaware  Supreme  Court,  however,  determined 
that  the  information  could  only  be  useful  as  impeachment 
testimony  after  the  co-defendant  had  testified,  and  the 

49Id.  at  1866. 

50 All  A. 2d  174  (Del.  1984). 

51Id.  at  179. 


52Id.  at  180. 
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issuance  of  the  subpoena  during  pretrial  discovery  was 
premature.53  Delaware  trial  courts  also  have  relied  upon  the 
First  Amendment  qualified  privilege  in  quashing  subpoenas  in 
civil54  and  criminal55  cases.  Only  the  latter  case  mentioned 
the  state  shield  law,  and  then  only  in  passing. 

Part  of  the  reason  that  Delaware  courts  do  not  rely  on 
the  shield  law  in  protecting  nonconf idential  information  may 
be  the  ambiguous  wording  of  the  statute.  The  Delaware  shield 
law  defines  "information"  protected  from  disclosure  as  "any 
oral,  written  or  pictorial  material  [including] , but  not 
limited  to,  documents,  electronic  impulses,  expressions  of 
opinion,  films,  photographs,  sound  records,  and  statistical 
data."56  However,  the  section  defining  the  privilege  in 
"adjudicative  proceedings"  states  that  a reporter  may 
decline  to  testify  concerning  the  source  or  content  of 
information  only  if  he  swears  that  "the  disclosure  of  the 
information  would  violate  an  express  or  implied 


53Id.  at  182. 

54Fuester  v.  Conrail,  1994  Del.  Super.  LEXIS  472,  *8 
(Del.  Super.  Ct . 1994)  (defendant  in  civil  case  against 
railroad  failed  to  show  that  reporter's  photographs  of 
train-automobile  collision  aftermath  were  material  and 
relevant  and  that  information  shown  unavailable  elsewhere  as 
required  by  First  Amendment  privilege) . 

55State  v.  Hall,  16  Media  L.  Rep.  1414  (BNA)  (Del.  Mun. 
Ct . 1989)  (defendant  in  misdemeanor  case  failed  to  show  that 
reporter  who  covered  political  rally  at  which  defendant  was 
charged  with  disorderly  conduct  was  only  source  of 
information) . 

56Del.  Code  Ann.  tit.  10,  § 4320  (2)  (Michie  1999)  . 
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understanding  with  the  source  under  which  the  information 
was  originally  obtained"  or  hinder  future  relationships  with 
sources.57  In  adjudicative  proceedings,  therefore,  the 
privilege  could  be  read  as  protecting  only  confidential- 
source  relationships,  although  the  word  "confidential"  is 
not  used.  Delaware  courts  may  have  decided  to  avoid  the 
ambiguity  by  basing  privilege  decisions  on  the  First 
Amendment . 

Colorado,  Louisiana,  Maryland,  Michigan,  Minnesota, 

New  York,  and  North  Dakota  all  have  had  at  least  one  appeal- 
court  ruling  on  whether  their  statutory  privileges  extended 
to  nonconfident ial  information.  Maryland  and  Minnesota, 
however,  had  not  had  appeal-court  rulings  since  their  shield 
laws  were  last  amended.  Colorado,  Louisiana,  Michigan,  and 
North  Dakota  have  had  one  nonconfidentiality  opinion  each 
since  their  shield  laws  were  adopted  or  amended.  New  York 
has  had  no  rulings  from  its  highest  court,  the  New  York 
Court  of  Appeals,  since  its  shield  law  was  amended  in  1990 
to  specifically  protect  nonconf idential  information.58 

In  Maryland,  the  shield  law  was  last  amended  in  1988. 59 
Before  the  amendment,  a Maryland  court  determined  that 
privilege  statutes,  "being  in  derogation  of  the  common  law," 

57 Id.  , § 4322  . 

58See  N.Y.  Civ.  Rights  Law  § 79-h  (c)  (West  1992,  Supp . 
1999)  . 

59See  Md.  Code  Ann.,  Cts  . & Jud.  Proc.  § 9-112  (Lexis 
Publishing  1998,  Supp.  2000). 
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should  be  strictly  construed.60  The  court  said  that  the 
Maryland  shield  law  was  not  limited  to  the  identity  of 
confidential  sources,  although  that  may  have  been  the 
legislature's  intent.61  But  it  was  not  broad  enough,  the 
court  said,  to  shield  a reporter  from  testifying  before  a 
grand  jury  about  criminal  activity  he  observed.62  Later 
Maryland  rulings  found  shield  law  and  First  Amendment 
privileges  inapplicable  in  nonconfidentiality  settings.63 
However,  one  trial-court  opinion  after  the  1988  amendment 
found  that  the  privilege  did  apply  to  nonconf idential 
information . 64 

In  Minnesota,  the  legislature  amended  the  shield  law  in 
1998  after  the  Minnesota  Supreme  Court  and  Minnesota  Court 
of  Appeals  ruled  against  journalists  in  a series  of  cases. 
The  statute  previously  had  given  journalists  qualified 


60Lightman  v.  State,  2 94  A.  2d  14  9 (Md.  Ct . Spec.  App . 
1972),  cert,  denied,  295  A. 2d  212  (Md.  1972). 

61Id.  at  156. 

62 Id.  at  157. 

“Tofani  v.  State,  465  A. 2d  413  (Md.  1983)  (journalist 
who  revealed  sources  can  no  longer  claim  privilege  before 
grand  jury);  WBAL-TV  v.  State,  477  A. 2d  776  (Md.  1984) 
(shield  law  doesn't  apply  to  nonconf idential  information  and 
First  Amendment  privilege,  if  it  exists,  is  overcome  by 
state's  showing  of  relevancy,  need,  and  lack  of  alternative 
sources) . 

64Bice  v.  Bernstein,  22  Media  L.  Rep.  1966  (BNA)  (Md. 
Cir.  Ct.  1994)  (newspaper's  unpublished  photographs,  though 
relevant,  protected  from  disclosure  under  shield  law  because 
civil  litigant  failed  to  show  compelling  need  or  lack  of 
alternative  sources) . 
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protection  from  disclosing  "the  person  or  means  from  or 
through  which  information  was  obtained,  or  to  disclose  any 
unpublished  information,  ...  or  any  of  the  person's  notes, 
memoranda,  recording  tapes,  film  or  other  reportorial  data" 
that  would  tend  to  identify  the  source.65 

Minnesota's  appeal  courts  gave  a narrow  reading  to  the 
shield  law  in  the  1990s  and  agreed  that  it  applied  only  to 
confidential  materials.  The  Court  of  Appeals  determined  as 
late  as  1992  that  shield  law  and  First  Amendment  privileges 
applied  to  nonconf idential  materials.66  However,  in  a trio 
of  cases  after  the  1992  ruling,  the  intermediate  appellate 
court  and  Minnesota  Supreme  Court  determined  that  the 
privilege  did  protect  nonconf idential  information  from 
disclosure.  In  1994,  the  court  of  appeals  affirmed  a trial 
court  order  requiring  a newspaper  reporter  to  testify  about 
what  the  reporter  saw  at  a rally  that  became  violent . In 
State  v.  Knutson , 67  the  court  determined  that  the 
legislature  meant  to  protect  only  confidential  source 
identities.  The  court  relied  on  the  "public  policy"  section 
of  the  statute,  which  emphasized  the  need  to  protect  the 
confidential  relationship  between  journalists  and  their 

65Minn.  Stat.  Ann.  § 595.023  (West  1988)  . 

66State  v.  Brenner,  20  Media  L.  Rep.  1707  (BNA)  (Minn. 
Ct . App.  1992)  (trial  court  abused  discretion  by  denying 
defendant  access  to  reporter's  notes  without  in  camera 
review  because  defendant  made  threshold  showing  of  need 
required  by  shield  law  and  First  Amendment) . 

67523  N.W.  2d  909  (Minn.  Ct . App.  1994)  . 
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sources.68  In  a civil  matter  the  same  year,  the  court  of 
appeals  also  said  that  there  was  no  privilege  for 
nonconf idential  photographs  of  an  accident  scene  subpoenaed 
in  a civil  suit.69 

In  1996,  the  Minnesota  Supreme  Court,  in  a criminal 
case  in  which  the  defendant  sought  a newspaper 
photographer's  unpublished  pictures  of  the  defendant's 
arrest,  agreed  with  the  court  of  appeals.  In  State  v. 
Turner,70  the  Minnesota  high  court  did  not  dispute  that  the 
news  media  had  some  reason  to  worry  about  being  overburdened 
by  subpoenas  and  ordered  an  in  camera  review  of  the 
photographs,  with  only  those  relevant  to  the  defense  to  be 
released.71  However,  the  court  found  the  argument  valid 
under  the  First  Amendment  and  not  the  shield  law.  The  court 
said  that  it  agreed  with  the  Court  of  Appeals  in  Knutson  and 


68Id.  at  912  (citing  Minn.  Stat . § 595.022  (1992)).  The 
section  in  question  read: 

In  order  to  protect  the  public  interest  and  the  free 
flow  of  information,  the  news  media  should  have  the  benefit 
of  a substantial  privilege  not  to  reveal  sources  of 
information  or  to  disclose  unpublished  information.  To  this 
end,  the  freedom  of  the  press  requires  protection  of  the 
confidential  relationship  between  the  news  gatherer  and  the 
source  of  information.  The  purpose  of  sections  595.021  to 
595.025  is  to  insure  and  perpetuate,  consistent  with  the 
public  interest,  the  confidential  relationship  between  the 
news  media  and  its  sources. 

Minn.  Stat.  Ann.  § 595.022  (West  1988,  Supp . 1997). 

69Heaslip  v.  Freeman,  511  N.W.2d  21  (Minn.  Ct . App. 
1994)  . 

70550  N.W.  2d  622  (Minn.  1996). 


71  Id.  at  629. 
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Heaslip  that  the  Minnesota  shield  law  protected  only 
confidential-source  identities  from  forced  disclosure.72 

After  the  Turner  decision,  the  Minnesota  legislature 
amended  the  shield  law  to  make  it  clearer  that  it  meant  to 
protect  unpublished  information  "whether  or  not  it  would 
tend  to  identify  the  person  or  means  through  which  the 
information  was  obtained."73  Since  the  change  in  1998,  there 
have  been  no  reported  cases  applying  the  shield  law  to 
nonconf idential  material. 

Michigan's  shield  law  was  classified  as  protective  of 
nonconf idential  information  because,  as  amended  in  1986,  the 
law  protects  from  disclosure  "the  identity  of  an  informant, 
any  unpublished  information  obtained  from  an  informant,  or 
any  unpublished  matter  or  documentation,  in  whatever  manner 
recorded,  relating  to  a communication  with  an  informant."74 
However,  the  statute  does  not  define  "informant." 

The  Michigan  Court  of  Appeals  determined  in  1990  that 
the  shield  law,  as  amended,  only  applied  to  confidential 
sources  and  information.  In  Marketos  v.  American  Employers 
Insurance  Co . , 75  the  court  said  that  the  defendant  in  a 
civil  suit  was  entitled  to  unpublished  photographs  of  a fire 

12 Id.  at  630. 

73Minn.  Stat.  Ann.  § 595.023  (West  1988,  as  amended, 

Supp . 2000). 

74Mich.  Comp.  Laws  § 767.5a  (1)  (West  1982,  as  amended, 
Supp.  1999)  (emphasis  added) . 

754  6 0 N.W.  2d  272  (Mich.  App . Ct . 1990). 
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scene  taken  by  a newspaper  photographer,  even  though  the 
fire  marshal  also  had  taken  photos.76  The  court  determined 
that  the  shield  law  provided  no  protection  for 
nonconf idential  materials,  despite  the  legislature's  use  of 
the  words  "any  unpublished  matter  or  documentation"  in  the 
amended  statute.  The  court  did  not  elaborate,  other  than  to 
quote  the  shield  law.77  The  court  also  refused  to  find  a 
privilege  for  nonconf idential  material  under  the  First 
Amendment,  saying  that  to  do  so  would  involve  a rewriting  of 
Branzburg  v.  Hayes . 78 

Before  the  Michigan  shield  law  was  amended  in  1986,  it 
stated  that  "communications  between  reporters  of  newspapers 
or  other  publications  and  their  informants"  were 
confidential.79  The  Michigan  Court  of  Appeals  strictly 


76 Id.  at  273. 

77 Id.  at  281.  See  text  accompanying  supra  note  74  for 
wording  of  amended  shield  law. 

16 Id.  at  279  (citing  Branzburg  v.  Hayes,  408  U.S.  665 
(1972)).  The  only  case  law  in  Michigan  that  contradicts 
Marketos  was  a decision  by  an  administrative  board  quashing 
a subpoena  for  a reporter.  In  Leizerman  v.  Wyandotte  Board 
of  Education,  16  Media  L.  Rep.  2429  (BNA)  (Mich.  St.  Tenure 
Comm.  1989) , the  chair  of  the  Michigan  State  Tenure 
Commission  ruled  that  a reporter  would  not  have  to  testify 
at  a hearing  on  an  appeal  by  a public  school  teacher  who  was 
suspended  for  ten  days.  The  chair  wrote  that  the  reporter's 
testimony  about  her  interview  with  a school  administrator 
who  told  her  about  the  case  against  the  teacher  was 
irrelevant.  The  commission  chairperson  found  that  the  shield 
law  covered  unpublished  information,  even  if  not 
confidential,  as  well  as  confidential  sources. 


79Mich.  Comp.  Laws  § 767.5a  (West  1982). 
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construed  the  statute  in  a confidential-source  case.  A 
television  reporter  who  had  filmed  teen  gang  members  in 
Detroit  for  a series  of  stories  was  held  in  contempt  for 
refusing  to  turn  over  all  film,  including  outtakes,  to  a 
grand  jury  investigating  a murder.  An  off-duty  state  trooper 
had  been  killed,  allegedly  by  gang  members,  during  a 
robbery.80  In  In  Re  Contempt  of  Stone , 81  the  Court  of  Appeals 
upheld  the  trial  court's  determination  that  the  Michigan 
shield  law  did  not  apply  to  television  reporters,  only  to 
print  journalists.82  The  court  determined  that  there  was  a 
rational  basis  for  the  legislature  to  exclude  broadcast 
media  from  the  law  because  the  U.S.  Supreme  Court  had 
determined  that  print  and  broadcast  media  could  be  regulated 
differently. 83  Another  proceeding  arising  out  of  the  same 
case  resulted  in  the  Sixth  Circuit  of  the  U.S.  Courts  of 
Appeals  finding  that  there  was  no  journalist's  privilege  of 
any  kind  under  the  First  Amendment . 84 

Colorado,  Louisiana  and  North  Dakota  have  one  appeal - 
court  decision  each  on  whether  their  shield  laws,  as  adopted 


80In  Re  Contempt  of  Stone,  397  N.W.2d  244,  245  (Mich. 
Ct.  App.  1986) . 

81Id. 

82 Id.  at  246. 

83Jd.  at  247-248  ( citing  Red  Lion  Broadcasting  Co.  v. 
FCC , 295  U.S.  367,  387  (1969)). 

84In  Re  Grand  Jury  Proceedings,  810  F.2d  580  (6th  Cir. 
1987) . 
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or  amended,  apply  to  nonconf idential  information.  The 
Colorado  Supreme  Court  in  Henderson  v.  People 85  held  that  a 
helicopter  pilot  for  a television  station  could  not  be 
subpoenaed  to  testify  about  what  he  observed  while  flying 
police  officers  over  a suspect  marijuana  grower's  property. 
Colorado's  shield  law  specifically  includes  a journalist's 
"observations"  in  its  definition  of  "news"  protected  by  the 
privilege.86  A Louisiana  Court  of  Appeals,  the  state's 
intermediate  appellate  court,  determined  that  a book 
author' s apparently  nonconf idential  information  from  an 
interview  with  a murder  defendant  was  privileged. 87  However, 
the  case  focused  on  whether  books  were  among  the  "news 
media"  whose  workers  were  protected,88  not  whether  the 
information  was  confidential  or  nonconf idential . North 
Dakota's  Supreme  Court  determined  in  Grand  Forks  Herald  v. 
District  Court89  that  its  privilege  extended  to 
nonconf idential  accident  photographs  in  a civil  suit, 


85879  P . 2d  383  (Colo.  1994). 

8 6 Colo . Rev.  Stat.  § 13-90-119  (1)  (b)  (Bradford  1999)  . 

87State  v.  Fontanille , 1994  La.  App.  LEXIS  191  (La.  Ct . 
App.  1994) 

88La.  Rev.  Stat.  Ann.  § 1451  (West  1999,  Supp . 2000) 
("'News  media'  shall  include  (a)  Any  newspaper  or  other 
periodical  issued  at  regular  intervals  and  having  a paid 
general  circulation;  (b)  Press  associations;  (c)  Wire 
service;  (d)  Radio;  (e)  Television;  and  (f)  Persons  or 
corporations  engaged  in  the  making  of  news  reels  or  other 
motion  picture  news  for  public  showing") . 

89322  N.W.  2d  850  (N.D.  1982). 


379 


although  the  court  ruled  against  the  newspaper  photographer 
because  the  civil  litigant  seeking  the  photographs  was  able 
to  overcome  the  privilege. 

New  York  courts  have  ruled  many  times  on  whether 
nonconf idential  information  was  protected  under  the  state 
shield  law.  However,  the  state's  highest  court  has  not  ruled 
on  the  issue  since  the  legislature  amended  the  law  in  1990 
to  specifically  provide  qualified  protection  from  forced 
disclosure  to  nonconf idential  material.  Since  the  New  York 
1990  amendment,  however,  intermediate  appellate  courts  and 
trial  courts  consistently  have  applied  the  three-part 
balancing  test  required  by  the  shield  law  to  give  qualified 
protection  to  nonconf idential  information.90 


90N.Y.  Civ.  Rights  Law  § 79-h  (c)  (i)  - (iii)  (West  1992, 

Supp.  1999)  (disclosure  not  required  unless  person  seeking 
nonconf idential  material  can  show  the  information  is  highly 
material  and  relevant,  critical  or  necessary  to  the 
maintenance  of  a party's  claim,  and  is  not  obtainable  from 
any  alternative  source).  See  People  v.  Cheche,  571  N.Y.S.2d 
992  (N.Y.  Co.  Ct.  1991)  (shield  law  privilege  applies  to 
nonconf idential  information  but  prosecution  met  requirements 
of  three-part  test);  People  v.  Lyons,  574  N.Y.S.2d  126  (N.Y. 
Cty.  Ct . 1991)  (prosecution  failed  to  meet  requirements  of 
three-part  test;  subpoena  quashed);  People  v.  Griffin,  21 
Media  L.  Rep.  1030  (BNA)  (N.Y.  Sup.  Ct . 1992)  (criminal 
defendant  failed  to  meet  requirements  of  three-part  test; 
subpoena  quashed) ; Doe  v.  Cummings,  22  Media  L.  Rep.  1510 
(BNA)  (N.Y.  Sup.  Ct.  1994)  (civil  defendants  failed  to  meet 
requirements  of  three-part  test;  subpoena  quashed) ; In  Re 
Grand  Jury  Subpoenas  to  Maguire,  615  N.Y.S.2d  848  (N.Y.  Co. 
Ct . 1994)  (prosecution  failed  to  show  need  for  reporter's 
testimony  before  grand  jury;  subpoena  quashed) ; In  Re 
Subpoena  Duces  Tecum  to  Ayala,  616  N.Y.S.2d  575  (N.Y.  Sup. 
Ct.  1994)  (criminal  defendant  failed  to  show  need  for 
reporter's  information;  subpoena  quashed);  In  Re  Sullivan, 
635  N . Y . S . 2d  437  (N.Y.  Sup.  Ct . 1995)  (criminal  defendant 
made  necessary  showing  under  three-part  test;  motion  to 
quash  subpoena  denied) ; In  Re  Amer.  Gen.  Life  & Accident 
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Before  the  1990  amendment.  New  York  courts  consistently 
ruled  that  the  shield  law  was  in  derogation  of  the  common 
law  principle  that  courts  are  entitled  to  all  evidence  from 
competent  witnesses.91  Until  the  shield  law  was  amended,  New 
York  courts  generally  said  that  the  law  must  be  read 
narrowly  and  only  applied  to  the  identities  of  confidential 
sources.  However,  courts  in  some  instances,  for  reasons  not 
entirely  clear,  recognized  a separate  First  Amendment 
privilege  that  did  protect  nonconfident ial  material.92 


Ins.  Co.,  26  Media  L.  Rep.  1606  (BNA)  (N.Y.  Sup.  Ct . 1996) 
(civil  defendant  failed  to  show  need,  relevance,  lack  of 
alternative  sources;  subpoena  quashed) ; Scott  v.  Cooper,  642 
N . Y . S . 2d  935  (N.Y.  App . Div.  1996)  (civil  plaintiff  met 
burden  of  three-part  test;  motion  to  quash  subpoena  denied); 
In  Re  Brown  & Williamson,  643  N.Y.S.2d  92  (N.Y.  App.  Div. 
1996)  (civil  plaintiff  failed  to  show  need  for  reporter's 
information;  subpoena  quashed) ; In  Re  Armstrong,  26  Media  L. 
Rep.  1700  (BNA)  (N.Y.  Sup.  Ct . 1997)  (in  civil  matter, 
shield  law  applies  even  though  no  story  ever  broadcast; 
plaintiff  failed  to  establish  need;  subpoena  quashed) . 

91See,  e.g.,  WBAI-FM  v.  Proskin,  344  N.Y.S.2d  393  (N.Y. 
App.  Div.  1973)  (privilege  must  be  strictly  construed 
because  it  is  an  exception  to  general  rule  requiring 
disclosure;  county  court  properly  ordered  radio  station  to 
turn  over  letter  from  extremist  group  warning  of  bombing  of 
building) ; Knight-Ridder  Broadcasting  v.  Greenberg,  511 
N . E . 2d  1116  (N.Y.  1987)  (shield  law  must  be  strictly 

construed;  absent  clear  intent  by  legislature,  law  cannot  be 
interpreted  to  protect  nonconf idential  information) . 

92 See , e.g.,  People  v.  Wolf,  333  N.Y. S. 2d  299  (N.Y. 

App.  Div.  1972)  (intent  of  statute  is  to  protect  information 
only  if  it  was  received  under  the  cloak  of  confidentiality) ; 
People  v.  LeGrand,  415  N.Y.S.2d  252  (N.Y.  App.  Div.  1979) 
(statutory  privilege  does  not  apply  to  nonconf idential 
material  gathered  by  book  author) ; People  v.  Korkala,  472 
N . Y . S . 2d  310  (N.Y.  App.  Div.  1984)  (per  curiam)  (1981 
amendments  to  shield  law  did  not  create  absolute  privilege 
or  protect  nonconf idential  materials  but  First  Amendment 
privilege  may  apply  to  outtakes) ; In  Re  Pennzoil  Co.,  485 
N . Y . S . 2d  533  (N.Y.  App.  Div.  1985)  (shield  law  does  not 
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In  states  in  which  appeal  courts  have  ruled  more  than 
once  on  whether  newly  adopted  or  amended  shield  laws  apply 
to  nonconf idential  information,  only  California,  Florida  and 
New  Jersey  have  more  than  one  court  decision  at  the  highest 
court  level.  Oregon's  Supreme  Court  has  never  ruled  in  a 
nonconf idential-privilege  case,  but  the  Oregon  Court  of 
Appeals  has  ruled  twice.  In  a 1987  case,  State  ex.  rel . 
Meyers  v.  Howell,93  the  intermediate  appellate  court  held 
that  criminal  defendants  seeking  newspaper  photos  from  a 
demonstration  at  which  they  were  arrested  had  not  met  their 
burden  of  proving  that  the  information  would  help  their 
defense.94  In  the  other  case,  State  v.  Pelham95  in  1995,  the 
court  determined  that  a trial  judge  was  correct  in  directing 
a television  cameraman  to  testify  about  what  he  saw  with  the 
naked  eye  but  allowing  him  to  claim  the  privilege  for 
information  he  videotaped  at  the  same  scene.96 

In  Tennessee,  the  state  supreme  court  has  ruled  only 
once  in  a privilege  case  involving  nonconf idential 


apply  to  published  material  or  other  material  not  received 
under  cloak  of  confidentiality);  O'Neill  v.  Oakgrove 
Construction,  Inc.,  523  N.E.2d  277  (N.Y.  1988)  (First 
Amendment  privilege  applies  to  nonconf idential  information 
in  civil  cases;  case  remanded  for  hearing  on  whether 
litigant  met  requirements  of  three-part  test) . 

93  7 4 0 P . 2d  792  (Or.  Ct . App . 1987). 

94 Id.  at  797. 

95  9 01  P . 2d  972  (Or.  Ct . App.  1995). 


96 Id.  at  977. 
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information,  but  the  Tennessee  Court  of  Appeals,  the 
intermediate  appellate  court,  has  ruled  in  favor  of 
journalists'  claims  of  a privilege  for  nonconf idential 
information  in  three  cases.  The  Tennessee  Supreme  Court,  in 
Austin  v.  Memphis  Publishing  Co.,91  found  in  1983  that 
Tennessee's  shield  statute,  which  stated  that  no  newsperson 
would  be  required  to  disclose  "any  information  or  the  source 
of  any  information,  1,98  clearly  applied  to  nonconf  idential 
information.  The  plaintiffs  in  a wrongful -death  suit  over  a 
Memphis  bridge  collapse  had  subpoenaed  the  two  Memphis 
newspapers,  asking  for  all  materials  they  possessed  related 
to  articles  about  the  bridge  accident.99  The  court  found  the 
statute's  wording  unambiguous  and  said  that  "any 
[information]  means  all,"  regardless  of  confidentiality.100 

A Tennessee  intermediate  appellate  court  ruled  in  1990 
that  the  state  had  not  met  its  burden  to  show  that  it  had  a 
compelling  need  for  the  outtakes  of  an  interview  with  a 
murder  suspect.  In  State  v.  Shaffer , 101  the  Tennessee  Court 
of  Appeals  denied  the  state  outtakes  of  the  two-hour 
interview  with  a man  who  confessed  to  killing  two  women.  In 

97  6 5 5 S . W . 2d  146  (Tenn.  1983). 

98 Id . at  147  (citing  Tenn.  Code  Ann.  § 24-1-208  (1973)). 

"Austin  v.  Memphis  Publishing  Co.,  655  S.W.2d  146,  147 
(Tenn.  1983)  . 

100Jd.  at  149. 

10117  Med.  L.  Rep.  1489  (BNA)  (Tenn.  Ct . App.  1990). 
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Benson  v.  McConkey,102  a criminal  defendant's  subpoenas  to 
two  newspapers  were  ordered  quashed  because  the  defendant 
failed  to  show  how  the  information  was  relevant  to  his 
case.103  In  Dingman  v.  Harvell , 104  a police  chief  claiming 
unlawful  termination  failed  to  show  by  clear  and  convincing 
evidence  that  a journalist  who  interviewed  the  mayor  and  a 
city  alderman  about  the  chief's  firing  had  relevant 
information  unobtainable  elsewhere.105 

In  California,  the  most  recent  cases  decided  by  the 
California  Supreme  Court  have  focused  on  whether  the  shield 
law,  which  is  part  of  the  state  constitution  as  well  as  the 
evidence  code,106  is  absolute.  As  written,  the  shield  law  in 
both  the  constitution  and  evidence  code  contains  no 
qualifying  language.  It  protects  journalists  from  being 
cited  for  contempt  for  refusing  to  disclose  a source  or  "any 
unpublished  information"  obtained  in  the  course  of  work.107 
"Unpublished  information"  is  defined  as  including  "all 
notes,  out  takes,  photographs,  tapes,  or  other  data."108 


10211  Media  L.  Rep.  1711  (BNA)  (Tenn.  Ct . App.  1985). 
103 Id.  at  1712. 

1048  1 4 S . W.  2d  363  (Tenn.  Ct . App.  1991). 

105Id.  at  369. 

106Cal.  Const,  art.  I,  §2;  Cal.  Evid.  Code  § 1070  (West 
1995,  Supp.  2000)  . 

107Cal.  Evid.  Code  § 1070  (b)  (West  1995,  Supp.  2000)  . 
108Id.  , (c)  . 
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The  California  Supreme  Court  has  consistently  found 
that  the  shield  law,  amended  in  the  evidence  code  in  1974  to 
include  unpublished  information  and  adopted  as  a 
constitutional  amendment  nearly  identical  to  the  evidence 
code  in  1980,  protects  nonconf idential  information.  In 
Delaney  v.  Superior  Court109  in  1990,  however,  the  high  court 
determined  that  the  privilege  was  not  absolute  in  criminal 
cases.  A reporter  and  photographer  were  ordered  to  testify 
at  a criminal  defendant's  suppression  hearing  because  they 
witnessed  his  arrest.110  Although  the  court  held  that  the 
journalist's  privilege  applied  to  nonconf idential , 
unpublished  observations  of  an  event  in  a public  place,111  it 
said  the  seemingly  absolute  privilege  had  to  be  balanced 
against  a criminal  defendant's  Sixth  Amendment  right  to  a 
fair  trial.  But  in  another  1990  case.  New  York  Times  Co.  v. 
Superior  Court,112  decided  after  Delaney,  the  California 
Supreme  Court  found  that  the  journalist's  privilege  was 
absolute  in  a civil  action.  The  court  could  find  no  reason 
to  force  a newspaper  photographer  to  turn  over  unpublished 
photos  of  an  accident  scene  to  one  of  the  litigants  in  a 
personal -injury  suit.  The  court  distinguished  New  York  Times 
from  Delaney  by  saying  there  was  no  federal  constitutional 

109789  P . 2d  934  (Cal.  1990). 

110 Id.  at  937. 

1U789  P . 2d  934  (Cal.  1990). 

112796  P . 2d  811  (Cal.  1990). 
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right  that  had  to  be  balanced  against  the  state  shield  law 
in  this  case.113 

In  nonconfidentiality  cases  decided  after  Delaney  and 
New  York  Times,  California  appeal  courts  applying  the 
Delaney  balancing  test  have  found  in  favor  or  journalists. 
In  People  v.  Von  Villas , 114  the  Court  of  Appeal  upheld  the 
quashing  of  a journalist's  subpoena  for  confidential  and 
nonconf idential  information,  finding  the  information  in 
question  was  not  relevant.115  In  People  v.  Sanchez , 116  the 
California  Supreme  Court  ruled  in  favor  of  a journalist 
whose  testimony,  it  concluded,  would  not  have  materially 
aided  the  defendant  who  sought  the  unpublished 
information . 117 

Most  recently,  the  California  Supreme  Court  determined 
in  Miller  v.  Superior  Court 118  that  prosecutors  did  not  have 
the  same  type  of  "due  process"  right  to  compulsory  process 
as  criminal  defendants,  despite  a 1990  constitutional 
amendment  giving  the  state  "the  right  to  due  process  of 


113 Id.  at  815. 

11413  Cal.  Rptr.2d  62  (Cal.  App.  Ct . 1992),  rehearing 
denied,  rev.  denied ; cert,  denied,  113  S . Ct . 2970  (1993). 

115 Id.  at  81. 

116906  P . 2d  1129  (Cal.  1995). 

117  Id.  at  1165. 

11S1999  Cal.  LEXIS  7198. 
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law."119  The  court  determined  that  the  1990  amendment  did  not 
conflict  with  the  1980  shield- law  amendment,  so  the 
journalist's  privilege  under  the  California  Constitution  was 
absolute  when  prosecutors  sought  information  from 
journalists . 120 

Delaney  and  its  progeny  helped  clear  up  some  confusion 
among  California  intermediate  appellate  courts  about  whether 
nonconf idential  information  was  protected  and,  if  so,  by 
what.  In  Columbia  Broadcasting  System,  Inc.  v.  Superior 
Court,121  a California  Court  of  Appeal  ruled  in  1978,  before 
the  shield  law  became  part  of  the  constitution,  that  the 
protection  from  contempt  under  the  California  Evidence  Code 
did  not  apply  if  the  information  sought  was  no  longer 
confidential.122  Undercover  police  officers  whose  identities 
CBS  had  concealed  in  filming  a drug  arrest  had  identified 
themselves,  the  court  said,  so  it  could  see  no  reason  to 
protect  unbroadcast  outtakes  that  might  reveal  the  officers' 
faces.123  In  Hammarley  v.  Superior  Court 124  in  1979,  however, 
a court  of  appeal  decided  that  the  evidence  code's 
protection  of  unpublished  information  included 

119 Id.  at  *2  ( citing  Cal.  Const,  art.  I,  § 29)  . 

120 Id.  at  *37. 

12114  9 Cal.  Rptr.  421  (Cal.  App . Ct . 1978). 

122 Jd.  at  426. 

123  Id. 

124  1 53  Cal.  Rptr.  608  (Cal.  App.  Ct . 1979). 
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nonconfident ial  information.  To  hold  otherwise,  the  court 
said,  would  be  to  render  redundant  the  California 
legislature's  amendment  of  the  evidence  code  in  1974  that 
added  a section  protecting  unpublished  information.125  The 
court  also  noted  that  the  evidence  code  said  that  a 
journalist  was  protected  from  contempt  convictions  for 
refusing  to  disclose  the  source  of  information  or 
unpublished  information.  The  use  of  the  word  or,  the  court 
said,  implied  that  the  legislature  meant  to  create  two 
separate  classes  of  information  that  a journalist  could  not 
be  forced  to  disclose.126 

In  a libel  case  in  1982,  a court  of  appeal  determined 
that  a television  station  could  protect  nonconf idential 
information  from  disclosure  under  a qualified  First 
Amendment  privilege,  not  the  state  shield  law.  In  KSDO  v. 
Superior  Court , 127  the  Court  of  Appeal  noted  that  the 
television  station  had  not  been  held  in  contempt,  so  the 
state  shield  statute  did  not  apply.128  However,  the  court 


125 Jd.  at  612-613. 

126 Id.  at  613. 

127186  Cal.  Rptr . 211  (Cal.  App . Ct . 1982). 

128Jd.  at  216.  As  the  California  Supreme  Court  noted  in 
Miller,  contempt  is  generally  the  only  effective  remedy 
against  a nonparty  witness  who  refuses  to  testify  or  provide 
evidence  when  ordered  to  do.  Miller  v.  Superior  Court,  1999 
Cal.  LEXIS  7198,  *10.  However,  when  witnesses  are  parties  to 
an  action,  such  as  a libel  suit,  a judge  may  strike  any 
defenses  a reporter  may  have  offered  or  find  for  the 
plaintiff  in  a default  judgment.  KSDO,  id.,  at  216. 
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said,  a qualified  First  Amendment  privilege  did  protect  the 
station  from  revealing  its  reporter's  notes,  even  though  the 
sources  for  the  story  already  had  been  revealed.129  In  fact, 
the  court  said,  because  the  sources  already  had  been 
revealed,  they  could  be  used  as  alternative  sources  for  the 
information  the  libel  plaintiff  sought  from  the  defendant.130 

In  Playboy  Enterprises , Inc.  v.  Superior  Court , 131  the 
court  of  appeal  determined  that  the  state  constitutional 
shield  applied  in  a civil  case  even  though  no  contempt 
proceeding  had  begun.  The  court  also  noted  the  "absolute" 
nature  of  the  protection  against  contempt,  although  it  said 
courts  could  use  other  sanctions  against  journalists  who 
were  parties  to  a civil  suit.132  In  this  case,  the  court 
added,  the  journalists  were  not  parties  and  the  state  and 
the  litigants  therefore  had  no  constitutional  rights  or 
other  rights  sufficient  to  overcome  the  privilege.133 

In  other  cases  before  Delaney  and  New  York  Times  that 
discussed  the  privilege  for  nonconf idential  information,  the 
court  of  appeal  overturned  a contempt  citation  against  a 
reporter  who  refused  to  turn  over  her  unpublished  notes  from 


129 Id.  at  217. 

130Jd. 

131201  Cal.  Rptr . 207  (Cal.  Ct . App . 1984). 
132Jd.  at  216. 


133 Id.  . at  218  . 
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an  interview  with  a murder  defendant.134  The  defendant  sought 
the  notes  to  show  that  he  had  given  inconsistent  information 
to  the  reporter,  whose  story  the  prosecution  cited  in 
amending  the  complaint  against  the  defendant  to  include 
special  circumstances  justifying  the  death  penalty.135  In  a 
civil  case  in  which  the  journalist  was  not  a party,  the 
court  of  appeal  determined  that  a journalist  who  happened 
upon  an  accident  scene  was  not  acting  as  a journalist  and 
therefore  could  not  refuse  to  testify  about  his  eyewitness 
observations . 136 

In  Florida,  the  Supreme  Court  ruled  in  three  cases  on 
the  same  day  in  1998  that  the  state's  qualified  privilege 
protected  nonconfident ial  information.  The  cases  were 
decided  about  five  months  after  the  shield  law  took  effect 
but  had  commenced  before  the  shield  law  passed,  so  the  court 
did  not  have  to  consider  the  shield  law  in  ruling.  Two  of 
the  cases  involved  criminal  prosecutions,  one  in  which  the 
defendant  sought  information  from  a reporter  and  one  in 
which  the  prosecution  subpoenaed  the  reporter.137  In  State  v. 

134Hallissy  v.  Superior  Court,  248  Cal.  Rptr.  635  (Cal 
Ct.  App.  1988). 

135Jd.  at  636. 

136Liggett  v.  Superior  Court,  16  Media  L.  Rep.  2006 
(BNA)  (Cal.  Ct.  App.  1989). 

137In  the  third  case,  Morris  Communications  Corp . v. 

720  So . 2d  230  (Fla.  1998)  , involving  a civil  matter 
in  which  lower  courts  allowed  a subpoena  to  a non-party 
reporter  to  stand,  the  Florida  Supreme  Court  remanded  and 
simply  stated  that  the  qualified  privilege  applied  to  both 
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Davis,138  the  court  said  reporter  Diane  Mason  was  entitled  to 
raise  the  privilege  issue  in  trying  to  avoid  testifying 
about  her  nonconf idential  interview  with  the  victim  of  a 
crime.  However,  the  justices  said  the  trial  court  should 
have  considered  the  rights  of  the  defendant  to  a fair  trial 
and  to  compulsory  process  in  addition  to  the  three-part  test 
in  the  statute.139  Based  on  that  test,  the  justices  said  that 
Mason  should  have  been  required  to  testify,  even  though  she 
apparently  had  no  information  that  was  unavailable  from 
other  sources.140  The  court  said  that  even  if  the  victim  had 
made  consistent  statements  to  others,  it  did  not  necessarily 
mean  that  her  statements  to  Mason  were  irrelevant.141 

In  Kidwell  v.  State,142  the  justices  said  the  trial 
judge  who  sentenced  a reporter  for  The  Miami  Herald  to 
seventy  days  in  jail  for  refusing  to  testify  about  a 
nonconf idential  jailhouse  interview  with  a murder  suspect 
should  have  considered  whether  the  information  the  reporter 

confidential  and  nonconf idential  material  in  both  criminal 
and  civil  matters.  Id.  at  231-232. 

13872 0 So. 2d  220  (Fla.  1998)  . 

139Id.  at  228-229.  See  Fla.  Stat  . Ann.  § 90.5015  (2)  (a) - 
(c)  (West  1999,  Supp.  2000)  (party  seeking  to  overcome 
privilege  must  show  that  information  sought  is  relevant  and 
material  to  case,  cannot  be  obtained  from  alternative 
sources,  and  that  compelling  interest  exists  for 
information) . 

140Id.  at  229. 

141Id.  at  229. 

142  7 3 0 So. 2d  670  (Fla.  1998). 
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received  was  similar  to  a confession  the  defendant  gave 
police.  The  supreme  court  said  the  judge  could  have 
evaluated  the  material  in  camera  to  determine  if  Kidwell's 
testimony  was  necessary.143  However,  the  court  said  the  trial 
judge  should  have  considered  whether  jurors  should  have  the 
same  information  available  to  them  that  the  public  had 
through  Kidwell's  story.  "Mistakes  are  sometimes  made  in 
jury  verdicts  because  the  jury  does  not  have  all  relevant 
information,"  the  Supreme  Court  said.144  On  the  other  hand, 
the  court  said,  "extreme  care  must  be  taken  to  ensure  that 
the  media  is  [sic]  not  used  as  an  investigative  arm  of  the 
government."145  Having  argued  both  sides  of  the  case,  the 
Florida  Supreme  Court  remanded  the  case  with  no  instructions 
on  the  outcome,  although  it  reversed  the  lower  courts  that 
said  there  was  no  privilege  in  Florida  for  nonconf idential 
information . 146 

Although  the  Florida  cases  commenced  before  the  shield 
law  was  passed  in  1998,  the  high  court  did  note  the  passage 
of  the  law  and  said  in  Davis  that  its  opinions  were 
"consistent"  with  the  new  shield  law.147 


143Xd.  at  671. 

144  Id. 

145  Jd. 

146Id.  at  220. 

147State  v.  Davis,  720  So. 2d  220,  227-228  (Fla.  1998)  . 
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As  in  California,  where  the  state  supreme  court 
clarified  the  parameters  of  the  shield  law  in  a series  of 
opinions  in  the  1990s,  the  three  Florida  Supreme  Court  cases 
and  the  passage  of  the  shield  law  clarified  things  in  that 
state.  Prior  to  the  passage  of  the  shield  law  and  the  three 
1998  decisions  by  the  Florida  Supreme  Court,  Florida  appeal 
courts  recognized  a qualified  privilege  for  journalists 
against  disclosure  of  either  confidential  or  nonconf idential 
information  for  about  fourteen  years.  The  Florida  Supreme 
Court  recognized  a privilege  for  confidential  source 
identities  in  1976  and  1986, 148  but  intermediate  appellate 
courts  expanded  the  privilege  to  nonconf idential 
information.  The  state  Supreme  Court  endorsed  a balancing 
test  in  privilege  cases  without  specifying  what  factors 
should  be  considered  in  the  balancing,  but  the  intermediate 
appellate  courts  adopted  the  Stewart  three -part  test  from 
Branzburg  v.  Hayes. 149  The  intermediate  appellate  courts  in 
Florida  used  the  three-part  test  in  criminal  cases,  civil 


148Morgan  v.  State,  337  So. 2d  951  (Fla.  1976) 

(reporter's  contempt  conviction  overturned  after  she  refused 
to  reveal  who  gave  her  general  information  about  grand  jury 
report);  Tribune  Co.  v.  Huffstetler,  489  So. 2d  722  (Fla. 
1986)  (reporter's  contempt  conviction  overturned  after  he 
refused  to  reveal  source  for  report  on  ethics  complaint 
filed  against  two  county  commissioners) . 

149408  U.S.  665,  743  (1972)  (Stewart,  J.  , dissenting). 
The  Stewart  test  called  on  courts  to  determine,  before 
ordering  a journalist  to  testify  or  provide  other  evidence, 
that  the  information  sought  was  relevant,  that  it  was 
unavailable  from  other  sources,  and  that  there  was  a 
compelling  need  for  the  information. 
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cases  in  which  journalists  were  not  parties,  and  in  libel 
cases.150  However,  use  of  the  three-part  test  was  not  a 
guarantee  that  journalists  would  win  the  quashing  of 
subpoenas.  Trial  courts  in  Florida  also  regularly  applied 
the  three-part  test  in  nonconfidentiality  cases.151 


150Times  Publishing  Co.  v.  Burke,  375  So. 2d  297  (Fla. 
Dist.  Ct . App . 1979)  (judge  violated  reporter's  due  process 
rights  by  ordering  her  out  of  audience  at  hearing  to  testify 
about  nonconfident ial  interview  with  civil  defendant  without 
allowing  her  a hearing  to  consider  First  Amendment  rights) ; 
Gadsden  County  Times,  Inc.  v.  Horne,  426  So. 2d  1234  (Fla. 
Dist.  Ct . App.  1983)  (libel  plaintiff  failed  to  prove 
compelling  need  and  lack  of  alternative  sources  for  identity 
of  confidential  source  in  allegedly  defamatory  article) ; 
Tribune  Co.  v.  Green,  440  So. 2d  484  (Fla.  Dist.  Ct . App. 
1983)  (state  failed  to  show  relevance,  compelling  need,  and 
lack  of  alternative  sources  for  reporter's  nonconf idential 
testimony  in  criminal  trial);  Johnson  v.  Bentley,  457  So. 2d 
507  (Fla.  Dist.  Ct . App.  1984)  (remanded  to  trial  court  for 
showing  that  photographer's  nonconf idential  photographs  were 
relevant,  necessary,  and  unavailable  elsewhere  in  civil  suit 
in  which  photographer  was  not  a party) ; Carroll  Contracting, 
Inc.  v.  Edwards,  528  So. 2d  951  (Fla.  Dist.  Ct . App.  1988) 
(civil  defendant  met  burden  of  three-part  test  and  was 
entitled  to  journalist's  photographs  of  accident  aftermath); 
CBS,  Inc.  v.  Cobb,  536  So. 2d  1067  (Fla.  Dist.  Ct . App.  1988) 
(criminal  defendant  met  burden  of  three -part  test  and  was 
entitled  to  outtakes  of  network's  interview  with  defendant); 
Waterman  Broadcasting  of  Fla.  v.  Reese,  523  So. 2d  1161  (Fla. 
Dist.  Ct . App.  1988)  (prosecution  met  burden  of  three-part 
test  and  could  require  reporter  to  testify  about  interview 
with  defendant  who  confessed  to  killing  wife  during 
interview) . 

151Florida  trial-court  cases  between  1976  and  1990  in 
which  subpoenas  for  nonconf idential  information  were  quashed 
because  the  subpoenaing  party  failed  to  prove  one  or  more 
elements  of  the  three-part  test  included  State  v.  Hurston,  3 
Media  L.  Rep.  2295  (BNA)  (Fla.  Cir.  Ct . 1978)  (criminal); 
State  v.  Petrantoni,  4 Media  L.  Rep.  1554  (Fla.  Cir.  Ct . 

1978)  (criminal) ; Coira  v.  DePoo  Hospital,  4 Media  L.  Rep. 
1692  (BNA)  (Fla.  Cir.  Ct . 1978)  (civil);  State  v.  Beattie,  4 
Media  L.  Rep.  2150  (BNA)  (Fla.  Cir.  Ct . 1979)  (criminal); 
State  v.  Morel,  4 Media  L.  Rep.  2309  (BNA)  (Fla.  Cir.  Ct . 

1979)  (criminal);  State  v.  Silber,  5 Media  L.  Rep.  1188 
(BNA)  (Fla.  Cir.  Ct . 1979)  (criminal);  In  Re  Nugent,  5 Media 
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In  1990,  however,  the  Florida  Supreme  Court  ruled  that 
the  qualified  privilege  did  not  apply  to  a journalist's 
eyewitness  observations  of  a "relevant  event"  in  a criminal 
proceeding.  In  Miami  Herald  Publishing  Co.  v.  Morejon,152  the 


L.  Rep.  1723  (BNA)  (Fla.  Cir.  Ct . 1979)  (civil);  Schultise 
v.  Weyer  Bros.,  6 Media  L.  Rep.  1661  (BNA)  (Fla.  Cir.  Ct . 
1980)  (civil) ; State  v.  Evans,  6 Media  L.  Rep.  1979  (BNA) 
(Fla.  Cir.  Ct . 1980)  (criminal);  State  v.  Peterson,  7 Media 
L.  Rep.  1090  (BNA)  (Fla.  Cir.  Ct . 1981)  (criminal);  State  v. 
Reid,  8 Media  L.  Rep.  1249  (BNA)  (Fla.  Cir.  Ct . 1982) 
(criminal);  Hancock  v.  Wilkinson,  8 Media  L.  Rep.  2566  (BNA) 
(Fla.  Cir.  Ct.  1982)  (civil);  U.S.  Ins.  Group  v.  Doles,  10 
Media  L.  Rep.  1038  (BNA)  (Fla.  Cir.  Ct . 1983)  (civil);  Shaw 
v.  Amer.  Learning  Systems,  10  Media  L.  Rep.  2045  (BNA)  (Fla. 
Cir.  Ct.  1984)  (civil);  State  v.  DiBattisto,  11  Media  L. 

Rep.  1396  (BNA)  (Fla.  Cir.  Ct . 1984)  (criminal);  Woods  v. 
Lutheran  Inner-City  Center,  11  Media  L.  Rep.  1775  (BNA) 

(Fla.  Cir.  Ct . 1985)  (civil);  State  v.  Crawford,  12  Media  L. 
Rep.  1309  (BNA)  (Fla.  Cir.  Ct . 1985)  (criminal);  State  v. 
Torregrossa,  12  Media  L.  Rep.  1311  (BNA)  (Fla.  Cir.  Ct . 

1985)  (criminal);  Lacy  v.  Dissin,  12  Media  L.  Rep.  1431 
(BNA)  (Fla.  Cir.  Ct . 1985)  (civil);  Capriles  v.  Magnum 
Marine,  12  Media  L.  Rep.  1496  (BNA)  (civil) ; State  v. 
Selinger,  12  Media  L.  Rep.  2004  (BNA)  (Fla.  Cir.  Ct . 1986) 
(criminal);  State  v.  Williams,  12  Media  L.  Rep.  1783  (BNA) 
(Fla.  Cir.  Ct . 1986)  (criminal  grand  jury);  Miller  v. 
Richardson,  13  Media  L.  Rep.  1235  (BNA)  (Fla.  Cir.  Ct . 1986) 
(civil);  McCuiston  v.  Wanicka,  13  Media  L.  Rep.  1975  (BNA) 
(Fla.  Cir.  Ct . 1987)  (civil);  Geylin  v.  Pinellas  County,  13 
Media  L.  Rep.  2072  (BNA)  (Fla.  Cir.  Ct . 1986)  (civil); 
Bartsch  v.  Southland  Corp.,  13  Media  L.  Rep.  2165  (BNA) 

(Fla.  Cir.  Ct . 1987)  (civil);  In  Re  Miami  News,  13  Media  L. 
Rep.  2167  (BNA)  (Fla.  Cir.  Ct . 1987)  (civil);  Damico  v. 
Lemen,  14  Media  L.  Rep.  1031  (BNA)  (Fla.  Cir.  Ct . 1987) 
(civil) ; Sunset  Chevrolet  v.  Heiden,  14  Media  L.  Rep.  1252 
(BNA)  (Fla.  Cir.  Ct . 1987)  (civil);  State  v.  Kersey,  14 
Media  L.  Rep.  2352  (BNA)  (Fla.  Cir.  Ct . 1987)  (criminal); 
State  v.  Lee,  14  Media  L.  Rep.  1863  (BNA)  (Fla.  Cir.  Ct . 
1987)  (criminal);  State  v.  Widel,  15  Media  L.  Rep.  1711 
(BNA)  (Fla.  Cir.  Ct . 1988)  (criminal);  State  v.  Abreu,  16 
Media  L.  Rep.  2493  (BNA)  (Fla.  Cir.  Ct . 1989)  (criminal); 
Ludovico  v.  Malfregot,  16  Media  L.  Rep.  2431  (BNA)  (Fla. 

Cir.  Ct.  1989)  (civil);  State  v.  Gallagher,  17  Media  L.  Rep. 
1254  (BNA)  (Fla.  Cir.  Ct . 1989). 

152  5 61  So. 2d  577  (Fla.  1990). 
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court  said  that  reporter  Joel  Achenbach  could  not  refuse  to 
testify  about  what  he  saw  when  a defendant  was  arrested  at 
Miami  International  Airport  for  possession  of  four  kilos  of 
cocaine.  The  defendant  challenged  the  police  search  of  his 
bag,  saying  that  he  did  not  understand  English  well  enough 
to  consent  to  the  search.  The  defendant  called  Achenbach  as 
a witness  but  the  reporter  refused  to  testify,  citing  a 
First  Amendment  privilege.153  The  high  court  determined  that 
there  was  "no  privilege,  qualified,  limited,  or  otherwise" 
that  protected  reporters  from  testifying  about  their 
eyewitness  observations  of  relevant  events  in  a court 
proceeding.154  The  court  did  not  specifically  say  that  the 
qualified  privilege  in  Florida  did  not  apply  to 
nonconf idential  information.155 

A year  later,  the  Florida  Supreme  Court  ordered  CBS  to 
produce  outtakes  of  a drug  suspect's  arrest  on  similar 
grounds.  In  CBS,  Inc.  v.  Jackson,156  the  defendant  sought 
unbroadcast  portions  of  a CBS  news  team' s videotape  of  his 
arrest  during  CBS's  coverage  of  a law  enforcement 
operation.157  The  court  said  that  videotaping  of  a relevant 
event  was  no  different  than  witnessing  it  and  applied  the 

153  Id. 

15*Id.  at  580. 

155 Id.  at  581. 

156  5 7 8 So. 2d  698  (Fla.  1991). 

157 


Id.  at  699. 
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same  reasoning  as  in  Morejon  to  order  CBS  to  produce  the 
tape  as  evidence.158 

The  Morejon  and  CBS  decisions  started  a chain  reaction 
in  the  intermediate  appellate  courts.  In  two  post -Morejon 
and  CBS  decisions,  district  courts  of  appeal  in  Florida 
determined  that  the  state  supreme  court  had  precluded 
recognition  of  a privilege  for  any  nonconf idential 
materials.  In  Tampa  Television  Corp . v.  Norman , 159  the  Second 
District  Court  of  Appeal  determined  in  a libel  case  in  1994 
that  because  the  libel  plaintiff  was  no  longer  seeking 
confidential  materials  from  a television  station,  there  was 
no  privilege  issue  remaining.160  In  Gold  Coast  Publications 
Inc.  v.  State,161  the  Fourth  District  Court  of  Appeal 
interpreted  CBS  to  indicate  that  there  was  no  need  to 
conduct  a balancing  test  when  the  information  sought  from  a 
journalist  was  nonconf  idential . 162  In  Gold  Coast,  the 
reporter  had  interviewed  a murder  suspect  for  a magazine 
article  and  had  quoted  him  by  name.163  The  effect  of  the 
intermediate  appellate  court  rulings  was  to  extend  the 


156 Id.  at  700. 

159647  So. 2d  904  (Fla.  Dist.  Ct . App . 1994)  . 
160 Id.  at  905. 

161669  So. 2d  316  (Fla.  Dist.  Ct . App.  1996). 
162Id.  at  318. 

163 


Id.  at  317. 
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Florida  Supreme  Court's  definition  of  "relevant  events"  to 
include  information  that  was  gathered  through  interviews. 

Eyewitness  observations  are  a gray  area  for  many  state 
privileges.  In  New  Jersey,  one  of  the  three  states  with  a 
relatively  high  number  of  appeal-court  cases  on  the 
nonconf idential-information  privilege,  all  of  the  cases  at 
the  appeal -court  level  have  dealt  with  the  New  Jersey  shield 
law's  exemption  from  protection  of  observations  of  acts  of 
physical  violence  or  property  damage.164  The  specific  types 
of  information  protected  from  disclosure  in  shield  laws  will 
be  the  topic  of  the  next  subsection. 

What  Types  of  Nonconf idential  Information  Are  Protected? 

New  Jersey  courts  began  to  read  that  state's  shield  law 
more  liberally  after  legislative  amendments  in  the  1970s.  In 
1972,  the  Appellate  Division  of  the  New  Jersey  Superior 
Court  ruled  that  a newspaper  reporter  waived  the  statutory 
privilege  as  to  unpublished  material  when  he  disclosed  his 
source  in  a news  story.165  Six  years  later,  the  New  Jersey 
Supreme  Court  determined  in  In  Re  Farter16*  that  the 
statutory  privilege  for  confidential  information  must  yield 
in  a criminal  case  to  a defendant's  Sixth  Amendment  and 

164N.J.  Stat.  Ann.  § 2A:84A-21a  (h)  (West  1994) 

(protection  from  disclosure  does  not  include  "any  situation 
in  which  a reporter  is  an  eyewitness  to,  or  participant  in, 
any  act  involving  physical  violence  or  property  damage") . 

165In  Re  Bridge,  2 95  A.  2d  3 (N.J.  Super.  Ct . App.  Div. 
1972)  . 

1663 94  A. 2d  330  (N.J.  1978)  . 
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state  constitutional  rights  to  compulsory  process.167 
However,  the  court  determined  that  a defendant  must  make  a 
threshold  showing  of  legitimate  need,  relevance,  and  lack  of 
alternative  sources  before  the  journalist's  material  could 
be  ordered  turned  over  to  a judge  for  in  camera 
inspection . 168 

As  the  New  Jersey  Supreme  Court  noted  in  a 1982 
defamation  case,  however,  the  state  legislature  amended  the 
shield  law  after  both  the  1972  and  1978  decisions  to  make 
the  privilege  "as  broad  as  possible"  within  certain 
constitutional  limits.  Faced  with  the  legislature's  evident 
intent  to  "preserve  a far-reaching  newsperson's  privilege," 
the  court  determined  in  Maressa  v.  New  Jersey  Monthly169  that 
absent  countervailing  constitutional  rights,  the  privilege 
was  absolute  as  to  confidential  information.  The  court  then 
reversed  a lower  court  ruling  ordering  a magazine  to 
disclose  confidential  materials  to  the  libel  plaintiff  on 
the  theory  that  there  was  no  constitutional  interest  in 
reputation  in  New  Jersey.170 

In  nonconfidentiality  cases,  the  New  Jersey  shield  law 
has  been  interpreted  broadly  since  the  most  recent 
amendments,  while  its  exceptions  have  been  construed 

161  Id.  at  336. 

168 Id.  at  338. 

1694  4 5 A. 2d  376,  382  (N.J.  1982). 

170 


Id.  at  390. 
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narrowly.  The  most  frequently  litigated  exception  in  the 
shield  law  is  the  one  for  eyewitness  observations.  The 
exemption  states  that  the  shield  law  does  not  apply  when  a 
reporter  "is  an  eyewitness  to,  or  participant  in,  any  act 
involving  physical  violence  or  property  damage."171 

However,  the  New  Jersey  Supreme  Court  determined  that 
photographers  who  took  aerial  photos  of  a fire  were  not 
"eyewitnesses  to  an  act"  and  did  not  have  to  turn  over  the 
photos.  In  In  Re  Woodhaven  Lumber  and  Mill  Work,112  the  court 
said  the  eyewitness  exception  in  the  shield  law  did  not 
apply  to  photographing  the  blaze,  even  if  the  journalists 
had  the  only  aerial  photos  of  the  fire.173  The  eyewitness 
exception  only  would  have  applied  if  the  photographers  shot 
photos  of  a person  setting  the  fire  or  of  a person  "running 
from  a burning  building  with  a can  of  kerosene  and  a lighted 
match  in  hand"  --  in  other  words,  actual  criminal 
activity. 174 

In  another  case  involving  the  eyewitness  exception,  a 
New  Jersey  intermediate  appellate  court  found  that  a 
defendant's  act  of  shooting  at  police  officers,  even  though 
he  missed,  was  an  act  of  physical  violence.  Nevertheless, 
the  court  applied  a balancing  test  and  found  that  the 

171N.J.  Stat.  Ann.  § 2A:  84A-21a  (h)  (West  1994)  . 

17258 9 A. 2d  135  (N.J.  1991). 

113  Id.  at  141-142. 

174 


Id.  at  139. 
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defendant  seeking  the  testimony  of  reporters  who  saw  the 
shooting  did  not  prove  that  the  reporters'  testimony  was 
relevant,  necessary,  or  unavailable  elsewhere.175  A New 
Jersey  trial  court  also  determined  that  witnessing  an 
apparent  act  of  theft  by  deception  did  not  fall  under  the 
exception.  In  In  Re  Vrazo,116  a trial  court  quashed  a grand 
jury  subpoena  for  a reporter  who  witnessed  city  workers  at 
home  while  they  were  allegedly  on  the  public  payroll.  The 
court  determined  that  the  workers'  actions  did  not 
constitute  an  act  of  physical  violence  or  property  damage, 
so  the  privilege  applied  to  the  reporter's  observations.177 

As  noted  earlier,  much  of  the  controversy  in  Florida  in 
the  last  eight  years  before  its  legislature  passed  a shield 
law  was  over  what  constituted  a witnessing  of  a "relevant 
event."178  Although  the  Florida  Legislature  and  the  Florida 
Supreme  Court  cleared  up  some  of  the  confusion  about 
nonconfidentiality  by,  respectively,  passing  a shield  law 
and  overturning  Davis,  Kidwell,  and  Frangie,  some  questions 
remain.  For  example,  the  shield  law  exempts  from  protection 
physical  evidence,  visual  or  audio  recordings  of  crimes,  and 
eyewitness  observations  not  obtained  during  the  "normal 

175State  v.  Santiago,  19  Media  L.  Rep.  1214  (BNA)  (N.J. 
Super.  Ct . App.  Div.  1991). 

176  4 2 3 A. 2d  695  (N.J.  Super.  Ct . Law  Div.  1980)  . 

177 Id.  at  700. 

178See  text  accompanying  supra  notes  152-163. 
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scope  of  employment."179  The  statute  does  not  clarify  what 
the  difference  is  between  eyewitness  observations  made 
during  the  "scope  of  employment"  and  at  other  times.  Because 
the  statute  also  does  not  protect  visual  or  audio  recordings 
of  crimes,  does  that  mean  that  eyewitness  observations  made 
through  a camera  lens  are  not  protected? 

In  California,  the  state  supreme  court  in  Delaney  v. 
Superior  Court180  ruled  that  a Los  Angeles  Times  reporter  and 
photographer  would  have  to  testify  in  a criminal  case.  The 
court  held  that  the  journalists  could  claim  the  privilege 
for  their  observations  of  a police  search  of  the  defendant's 
jacket.  Using  a dictionary  definition  of  "information"  that 
included  "knowledge  obtained  from  reading,  observation,  or 
instruction,"181  the  court  said  that  under  Art.  I,  section  2 
of  the  California  Constitution,  all  information  was 
protected,  including  observations  made  during  news 
gathering.182  However,  the  privilege  was  overcome  by  the 
defendant's  right  to  a fair  trial. 

Colorado's  shield  law  specifically  includes  a 
journalist's  "observations"  in  its  definition  of  news 

179Fla  . Stat.  Ann.  § 90.5015  (2)  (West  1999,  Supp . 2000). 

180789  P . 2d  934  (Cal.  1990). 

181Id.  at  942  ( citing  Webster's  New  Internat.  Dict.  1276  (2d 
ed.  1958))  (emphasis  in  decision). 

182Jd.  See  Cal.  Const,  art.  I,  § 2(b)  (a  journalist  may 
not  be  held  in  contempt  for  refusing  to  disclose  "any 
unpublished  information"). 
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protected  by  the  privilege.183  The  state  Supreme  Court  held 
that  a helicopter  pilot  for  a television  station  could  not 
be  subpoenaed  to  testify  about  his  observations  while  flying 
police  officers  over  a suspected  marijuana  grower's 
property.  In  Henderson  v.  People,184  the  court  said  that 
under  Colorado's  definition  of  information,  the  pilot's 
observations  and  knowledge  could  not  be  compelled  unless  the 
defendant  in  the  criminal  trial  could  show  that  the 
information  was  unavailable  elsewhere.185  In  this  case,  the 
court  noted,  the  defendant  and  an  officer  on  the  helicopter 
were  able  to  testify  about  the  helicopter's  altitude,  which 
was  a crucial  issue  in  determining  whether  the  flight  over 
Henderson's  property  constituted  an  illegal  search.186 

The  Tennessee  Supreme  Court  was  called  upon  to 
determine  what  its  statute  meant  when  it  referred  to  "any 


183Colo . Rev.  Stat.  § 13-90-119  (1)  (b)  (Bradford  1999)  . 

184879  P . 2d  383  (Colo.  1994). 

185Jd.  at  393. 

186 Id.  In  a case  decided  before  the  shield  law  was 
passed  in  1990,  the  Colorado  Supreme  Court  ruled  that  a 
reporter  had  no  privilege  under  the  state  constitution  or 
the  First  Amendment  protecting  him  or  her  from  testifying 
before  a grand  jury  about  alleged  criminal  activity  the 
journalist  observed.  Pankratz  v.  District  Court,  609  P.2d 
1101  (Colo.  1980) . The  reporter  had  claimed  a privilege 
although  he  already  had  named  the  confidential  source  who 
gave  him  information  from  a secret  grand  jury  proceeding  in 
violation  of  Colorado  law.  In  a civil  case  decided  in  1988, 
a trial  court  guashed  a subpoena  for  television  reporters 
who  sought  to  protect  nonconf idential  information,  citing 
the  First  Amendment.  Jones  v.  Woodward,  15  Media  L.  Rep. 
2060  (BNA)  (Colo.  Dist.  Ct . 1988). 
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information"  in  a journalist's  possession.  In  Austin  v. 
Memphis  Publishing  Co.,187  the  court  found  that  Tennessee's 
shield  statute,  which  stated  that  no  newsperson  would  be 
required  to  disclose  "any  information  or  the  source  of  any 
information,  "188  clearly  applied  to  nonconf idential 
information.  The  plaintiffs  in  a wrongful -death  suit  over  a 
Memphis  bridge  collapse  had  subpoenaed  the  two  Memphis 
newspapers,  asking  for  all  materials  they  possessed  related 
to  articles  about  the  bridge  accident.189  The  court  found  the 
statute's  wording  unambiguous  and  said  that  "any 
[information]  means  all,"  regardless  of  confidentiality.190 

However,  New  York  courts  consistently  have  refused  to 
protect  journalists  from  testifying  about  eyewitness 
observations.  In  People  by  Fischer  v.  Dan,191  an  intermediate 
court  ordered  a television  newscaster  and  a cameraman  to 
testify  before  a grand  jury  about  events  they  witnessed, 
noting  that  no  confidential  source  was  at  risk.192 


187655  S . W . 2d  146  (Tenn.  1983). 

188Id.  at  147  (citing  Tenn.  Code  Ann.  § 24-1-208  (1973)). 
See  also  text  accompanying  supra  notes  97-100. 

189Austin  v.  Memphis  Publishing  Co.,  655  S.W.2d  146,  147 
(Tenn.  1983)  . 

190 Id.  at  149. 

191342  N.  Y . S . 2d  731  (N.Y.  App  . Div.  1973). 

192Id.  at  732.  See  also  In  Re  Dan,  363  N.Y.S.2d  493 
(N.Y.  Sup.  Ct.  1975);  People  v.  Dupree,  388  N.Y.S.2d  1000 
(N.Y.  Sup.  Ct.  1976). 
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In  Oregon,  the  Court  of  Appeals  drew  a line  between 
personal  observations  and  news -gathering . In  State  v. 
Pelham,193  the  court  determined  that  a trial  judge  was 
correct  in  directing  a television  cameraman  to  report  what 
he  saw  with  the  naked  eye  but  allowing  him  to  claim  the 
privilege  for  information  he  videotaped.194  The  court  said 
that  when  the  cameraman  was  taping  the  defendant's  arrest, 
he  was  gathering  news.  Therefore,  the  videotape  was 
privileged  under  Oregon's  absolute  shield  law.  But  events  he 
saw  with  his  naked  eye  were  not  obtained  in  the  gathering  of 
news  and  therefore  were  not  privileged.195 

In  addition  to  disputes  over  whether  journalists  must 
disclose  what  they  saw  as  witnesses,  a few  courts  have 
wrestled  with  whether  published  as  well  as  unpublished 
information  is  protected  from  disclosure.  Although  shield 
laws,  by  their  terms,  generally  protect  only  unpublished 
information  from  forced  disclosure,  a few  courts  have  agreed 
to  shield  published  information  as  well.  In  In  Re  Schuman,196 
the  New  Jersey  Supreme  Court  determined  that  a reporter  who 
had  interviewed  a murder  suspect  after  the  suspect's  arrest 

193  9 01  P . 2d  972  (Or.  Ct . App.  1995). 

194 Jd.  at  977. 

195Id.  See  also  State  v.  Knorr,  8 Media  L.  Rep.  2067 
(BNA)  (Or.  Cir.  Ct . 1982)  (Oregon's  absolute  privilege  does 
not  apply  to  journalists'  eyewitness  observations  of 
criminal  activity;  to  apply  privilege  would  violate 
defendant's  Sixth  Amendment  rights) . 

196552  A. 2d  602  (N.J.  1989). 
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did  not  have  to  testify  to  verify  that  the  defendant  made 
the  statements  attributed  to  him.  The  court  noted  that  the 
shield  law  stated  that  the  privilege  applied  to  news  even  if 
it  was  disseminated.197  Also,  the  court  noted  that  because 
the  prosecution  sought  the  reporter's  testimony,  there  was 
no  countervailing  constitutional  interest  that  needed  to  be 
considered. 198 

How  Are  Privileges  Qualified? 

Among  the  twenty  states,  not  including  the  District  of 
Columbia,  that  appear  to  protect  nonconfident ial  information 
in  their  statutes,  five  state  shield  laws  are  written  in 
what  appear  to  be  absolute  terms.  They  do  not  state  any 
qualifiers  that  would  require  journalists  to  testify  or 
provide  information  in  the  circumstances  defined  by  the 
shield  laws.199  Only  California  and  Oregon  courts,  however, 
have  confronted  the  issue  of  whether  the  privileges  really 
are  absolute,  and  Oregon  has  only  done  so  indirectly. 


197Id.  at  606,  n.  8 ( quoting  N.J.  Stat.  Ann.  § 2A:84A-21 

(b)  ) . 

198Jd.  at  607.  But  see  In  Re  Pennzoil  Co.,  485  N.Y.S.2d 
533  (N.Y.  App.  Div.  1985)  (no  privilege  for  published 
information);  People  v.  Craver,  569  N.Y.S.2d  859  (N  Y Co 
Ct.  1990)  (same). 

199States  with  statutes  that  appear  to  protect 
nonconfidential  information  and  are  facially  absolute  are 
California,  Montana,  Nebraska,  Nevada,  and  Oregon.  States 
with  seemingly  absolute  privileges  that  apply  only  to 
confidential  sources  are  Arizona,  Indiana,  Kentucky,  New 
York  (with  regard  to  confidential  material  only; 
nonconfidential  information  has  a qualified  privilege) , and 
Pennsylvania. 
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In  three  cases  in  the  1990s  in  which  journalists  fought 
efforts  to  make  them  testify  or  turn  over  evidence  that  was 
nonconfident ial , the  California  Supreme  Court  determined 
that  the  state's  "absolute"  shield  law  was  not  absolute  when 
criminal  defendants  sought  information  but  was  when  civil 
litigants  or  criminal  prosecutors  did. 

In  Delaney  v.  Superior  Court,  200  the  California  Supreme 
Court  determined  in  1990  that  the  state's  seemingly  absolute 
privilege  had  to  be  balanced  against  a criminal  defendant's 
Sixth  Amendment  right  to  a fair  trial . The  supreme  court 
concluded  that  the  shield  law's  protection  is  overcome  in  a 
criminal  proceeding  if  nondisclosure  would  deprive  the 
defendant  of  a fair  trial.201  The  criminal  defendant  had  to 
show  that  there  was  a "reasonable  possibility"  that  the 
information  could  assist  his  or  her  defense,  the  court 
ruled,  202  and  then  satisfy  a balancing  test.  The  test  should 
include  whether  unpublished  information  was  confidential  or 
sensitive,  the  interests  sought  to  be  protected  by  the 
shield  law,  the  importance  of  the  information  to  the 
defendant,  and  whether  alternative  sources  were  available.203 
The  court  determined  that  the  defendant's  interests  won  out 
in  the  balancing  test  because  the  journalists  were  the  only 

200789  P . 2d  934  (Cal.  1990). 

201  Jd.  at  946. 

202 Id.  at  948. 

203 Jd.  at  949-951. 


407 

objective  witnesses  to  the  search  and  arrest.  The  court 
ordered  the  trial  court  to  deny  the  journalists'  petition  to 
be  exempted  from  testifying.204 

In  another  1990  case,  the  California  Supreme  Court 
found  that  the  journalist's  privilege  was  absolute  in  a 
civil  action.  In  New  York  Times  Co.  v.  Superior  Court,205 
decided  after  Delaney,  the  court  could  find  no  reason  to 
force  a newspaper  photographer  to  turn  over  unpublished 
photos  of  an  accident  scene  to  one  of  the  litigants  in  a 
personal -injury  suit.  The  court  distinguished  New  York  Times 
from  Delaney  by  saying  there  was  no  federal  constitutional 
right  that  had  to  be  balanced  against  the  state  shield  law 
in  this  case.  206  However,  in  a footnote,  the  court  stated 
that  it  did  not  mean  to  say  that  a constitutional  issue 
could  not  come  up  in  a later  civil  case.207 

In  1999,  the  California  Supreme  Court  determined  that 
the  privilege  was  absolute  in  criminal  cases  if  the 
prosecution  was  seeking  the  information.  In  Miller  v. 

Superior  Court , 208  the  court  said  that  a provision  added  to 
the  California  Constitution  in  1990  guaranteeing  that  the 


204 Id.  at  954. 

205  7 9 6 P . 2d  811  (Cal.  1990). 
206 Id.  at  815. 

207 Jd.  , n.  11. 

208 


1999  Cal.  LEXIS  7198. 
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state  would  have  "the  right  to  due  process  of  law"  209  did  not 
mean  the  state  had  the  same  due-process  rights  as  criminal 
defendants.210  The  court  also  determined  that  the  1990  due- 
process  amendment  was  not  intended  to  supersede  rights 
granted  in  other  parts  of  the  constitution,  including  the 
absolute  privilege  protecting  journalists'  sources  and 
unpublished  information  from  disclosure.211. 

In  Oregon,  where  the  shield  law  also  appears  to  be 
absolute,  a trial  court  took  the  somewhat  unusual  step  of 
ordering  a civil  litigant  to  pay  court  costs  to  a newspaper 
because  the  litigant's  attorney  should  have  known  that  the 
shield  law  would  prevent  discovery  of  the  newspaper's 
photos.  In  McNeil  v.  Hupy,212  the  court  noted  that  the 
newspaper's  attorney  warned  the  plaintiff's  attorney  that 
the  subpoena  appeared  to  violate  the  shield  law  but  the 
plaintiff's  attorney  refused  to  withdraw  the  subpoena.  The 
court  said  that  a reasonable  inquiry  by  the  plaintiff's 
attorney  would  have  revealed  that  the  newspaper's  attorney 
was  correct.  The  court  ordered  the  plaintiff's  attorney  to 
pay  the  newspaper  $1,050  for  forcing  the  paper  to  challenge 
the  subpoena  in  court.213 

209Cal.  Const,  art.  I,  § 29. 

210 Id.  at  *24. 

211Id.  at  *37. 

21218  Media  L.  Rep.  1238  (BNA)  (Or.  Cir.  Ct . 1990). 

213Id.  at  1239. 
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Fifteen  states  and  the  District  of  Columbia  have 
qualified  privileges  for  nonconf idential  information.  Most 
use  a variation  of  the  Stewart  three-part  test  from 
Bra.nzbu.rg  v.  Hayes . 214  In  the  two  other  states  with  shield 
laws  that  appear  to  protect  nonconf idential  information, 
Michigan  says  that  the  privilege  can  be  overcome  in  criminal 
cases  involving  crimes  punishable  by  life  imprisonment  if  it 
can  be  shown  that  the  information  is  essential  and  not 


14408  U.S.  665,  743  (1972)  (Stewart,  J.  , dissenting) 
(arguing  that  people  seeking  to  compel  disclosure  from 
journalists  should  have  to  prove  the  information  sought  is 
relevant  and  unavailable  elsewhere  and  that  there  is  a 
compelling  need  for  it) . See  Colo.  Rev.  Stat.  § 13-30-119 
(3) (a) -(c)  (Bradford  1999)  (relevant,  no  other  reasonable 
source,  strong  interest);  Del.  Code  Ann.  , tit.  10  § 4320  (1) 
(Michie  1999);  Fla.  Stat.  Ann.  § 90.5015  (2)(a)-(c)  (West 
1999,  Supp . 2000)  (relevant  and  material,  no  other  source, 
compelling  interest);  Ga.  Code  Ann.  § 24-9-30  (Michie  1995,' 
Supp.  1999)  (material  and  relevant,  no  other  reasonable 
source,  necessary);  Minn.  Stat.  Ann.  § 595.024  (West  1988,  as 
amended,  Supp.  2000)  (clearly  relevant,  no  other  source, 
compelling  and  overriding  interest) : N.J.  Stat.  Ann.  § 
2A:84A-21.3  (b)  (West  1994)  (relevant,  material  and 
necessary,  no  other  source);  N.C.  Gen.  Stat.  Ann.  § 8-53.11 
(c)  ( 1 ) - ( 3 ) (Matthew  Bender  1999)  (relevant  and  material,  no 
other  source,  essential);  S.C.  Code  § 19-11-100  (B)(1) -(3) 
(Lawyers  Coop.  Supp.  1999)  (material  and  relevant,  no  other 
reasonable  source,  necessary) ; Tenn.  Code  Ann.  § 24-1-208 
(c) (2) (A) - (C)  (Michie  1980,  Supp.  1999)  (clearly  relevant, 
no  other  reasonable  source,  compelling  and  overriding  public 
interest).  D.C.  Code  Ann.  § 16-4703  (a)(1) -(3)  & (b)  (Michie 
1997,  Supp.  1998)  (relevance,  unavailable  elsewhere, 
overriding  public  interest)  ; Md.  Code  Ann.  , Cts.  & Jud.  Proc.  § 
9-112  (d)  (1)  (i) - (iii)  (d)(2)  (Lexis  Publishing  1998,  Supp. 
2000)  (relevance,  no  other  source,  overriding  public 
interest);  N.Y.  Civ.  Rights  Law  § 79-h  (b)  & (c)  (i)  - (iii) 

(West  1992,  Supp.  1999)  (high  materiality  and  relevance,  no 
other  source,  critical  or  necessary);  Okla.  Stat.  Ann.  tit.  12, 

§ 2506  (B)  ( 1 ) - (2 ) (West  1993)  (relevant  and  not  obtainable 
elsewhere) . 
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available  elsewhere.215  North  Dakota  requires  a court  to  find 
on.iy  that  withholding  the  information  would  cause  "a 
miscarriage  of  justice."216 

In  Florida,  the  state  shield  law  uses  a qualifying  test 
modeled  after  the  Stewart  test.217  However,  the  state  Supreme 
Court  has  ruled  that  a further  qualification  is  necessary  in 
criminal  cases.  Florida  judges  must  also  weigh  whether 
invoking  the  privilege  would  impair  the  defendant's  rights 
to  due  process  and  a fair  trial.218 

Other  than  the  cases  in  California  and  Florida  about 
whether  the  privilege  adequately  protects  the  rights  of 
c^ifflinal  defendants,  most  appeal -court  cases  that  discuss 
the  qualified  privilege  turn  on  whether  the  person  seeking 
ormat ion  has  met  the  requirements  of  the  law  to  overcome 
the  privilege. 

A Tennessee  intermediate  appellate  court  ruled  in  1990 
that  the  state  had  not  met  its  burden  to  show  that  it  had  a 
compelling  need  for  the  outtakes  of  an  interview  with  a 
murder  suspect.  In  State  v.  Shaffer,219  the  Tennessee  Court 
of  Appeals  denied  the  state  outtakes  of  the  two-hour 

215Mich.  Comp.  Laws  § 767.5a  (West  1982,  as  amended,  Supp 
1999) . ** 

216N.D.  Cent.  Code  § 31-01-06.2  (Michie  1996,  Supp 
1999) . 

217See  supra  note  214. 

218State  v.  Davis,  720  So. 2d  220  (Fla.  1998). 

21917  Med.  L.  Rep.  1489  (BNA)  (1990)  . 
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interview  with  a man  who  confessed  to  killing  two  women.  The 
man,  James  Shaffer,  already  had  confessed  to  police  officers 
before  doing  so  in  an  interview  with  a television 
reporter.  220  The  appeals  court  said  the  trial  judge  could  not 
order  an  in  camera  review  of  the  outtakes  to  determine 
relevancy  and  to  attempt  to  find  "clear  and  convincing 
evidence"  that  the  privilege  should  be  waived.  The  party 
seeking  the  information  first  had  to  prove  that  the 
privilege  should  be  overcome  before  the  journalist  gave  the 
outtakes  to  the  court  or  the  party,  the  court  said.221 

Two  other  Tennessee  Court  of  Appeals  cases  turned  on 
whether  those  seeking  information  from  journalists  had  met 
the  burden  of  the  three -part  test.  In  Benson  v.  McConkey,222 
a criminal  defendant's  subpoena  to  two  newspapers  was 
ordered  quashed  because  the  defendant  failed  to  show  how  the 
information  was  relevant  to  his  case.  223  In  Dingman  v. 

Harvell  , 224  a police  chief  claiming  unlawful  termination 
failed  to  show  by  clear  and  convincing  evidence  that  a 
journalist  who  interviewed  the  mayor  and  a city  alderman 
about  the  chief's  firing  had  relevant  information 


220 Id.  at  1490. 

221Id.  at  1494. 

22211  Media  L.  Rep.  1711 
223 Jd.  at  1712. 

224814  S . W . 2d  363  (Tenn. 


(BNA)  (Tenn.  Ct . App. 
Ct.  App.  1991)  . 


1985)  . 
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unobtainable  elsewhere.  225  The  appeals  court  upheld  the  trial 
judge's  decision  to  quash  subpoenas  for  the  journalists, 
noting  that  the  city  officials  had  admitted  in  court  that 
the  statements  attributed  to  them  in  the  article  were 
accurately  reported.226 

In  North  Dakota,  where  a person  seeking  to  overcome  the 
privilege  must  show  that  withholding  the  information  would 
cause  "a  miscarriage  of  justice,  1,227  the  supreme  court's  only 
privilege  case  on  nonconf idential  information  found  that  a 
civil  litigant  had  met  her  burden.  In  Grand  Forks  Herald  v. 
District  Court,  228  the  North  Dakota  Supreme  Court  held  that  a 
photographer  who  shot  photos  of  the  aftermath  of  a 
motorcycle -automobile  collision  should  be  required  to  turn 
over  unpublished  photos  of  the  accident  scene.  229  The 
decision  rested  heavily  on  the  fact  that  the  major  point  of 
contention  between  the  litigants  was  the  point  of  impact  in 
the  collision.  The  court  said  the  point  of  impact  could  be 
better  determined  by  photographs  than  eyewitness  accounts, 

225 Id.  at  369. 

226Id.  See  also  State  v.  Hendricks,  14  Media  L.  Rep. 

2369  (BNA)  (Tenn.  Cir . Ct . 1988)  (quashing  criminal 
defendant's  subpoenas  for  journalists  as  to  all  unpublished 
confidential  and  nonconf idential  material  but  ordering 
compliance  with  subpoena  for  broadcast  stories  about  case) 

227N.D.  Cent.  Code  § 31-01-06.2  (Michie  1996,  Supp 
1999)  . 

228  3 2 2 N . W . 2d  850  (1982)  . 

229 


Id.  at  857. 
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so  the  litigant  had  a compelling  need  for  the  photos.  The 
court  said  it  was  irrelevant  whether  the  attorney  sought 
other  sources  of  information.230 

Who  May  Claim  the  Privilege? 

Only  a few  of  the  appeal  courts  in  states  with  shield 
laws  that  protect  nonconf idential  information  have 
considered  the  question  of  who  may  assert  a privilege  claim. 
Specifically,  the  courts  have  looked  at  whether  a statute's 
definition  of  "journalist"  or  "news  media"  is  meant  to  be 
exclusive  or  inclusive. 

In  California,  for  example,  a court  of  appeal 
determined  that  a freelance  writer's  unpublished 
information,  some  of  it  gathered  before  and  some  after  he 
had  a contract  for  publication  of  his  work,  was  protected 
from  disclosure  under  the  state  shield  law's  protection  from 
contempt  prosecution.231  However,  a trial  court  in  the  same 
state  ten  years  earlier  concluded  that  a freelancer  not  yet 
under  contract  with  a publication  could  not  claim  protection 
from  contempt  prosecution  under  the  law.232 

A Florida  trial  court,  before  the  state  shield  law  was 
passed  in  1998,  determined  that  the  common-law  privilege  did 

230 Id.  at  856.  But  see  State  v.  Bergman,  11  Media  L. 

Rep.  1868  (BNA)  (N.D.  Co.  Ct . 1985)  (quashing  subpoena  to 
journalist  in  criminal  case  because  defendant  failed  to  show 
h.6  had.  exhausted  alternative  sources  of  information) 

231People  v.  Von  Villas,  13  Cal.  Rptr.2d  62,  79  (Cal 
Ct.  App.  1992) . 

2328  Media  L.  Rep.  2563  (BNA)  (Cal.  Super.  Ct . 1982). 
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not  apply  to  a newspaper's  librarian  who  was  called  in  a 
criminal  case  to  confirm  the  dates  on  which  certain  articles 
entered  into  evidence  were  published.  233  Another  Florida 
trial  court  allowed  a book  author  to  assert  a privilege 
claim  in  1996  to  protect  both  confidential  and 
nonconf idential  information.  234  The  shield  law  passed  in 
1998,  however,  specifically  excludes  book  authors  from  the 
law's  provisions,  making  Florida  the  only  state  to 
specifically  do  so.  235  Two  New  York  courts  have  refused  to 
allow  book  authors  to  claim  protection  under  the  shield 


233State  v.  Funches,  20  Media  L.  Rep.  1200  (BNA)  (Fla. 
Cir.  Ct . 1992).  The  Florida  Times-Union  contended  that  the 
stories  were  admissible  without  the  newspaper  librarian's 
testimony.  Four  years  later,  however,  the  Florida  Fifth 
District  Court  of  Appeal  determined  that  a newspaper  article 
was  not  self -proving  and  ordered  a new  trial  for  a man 
convicted  of  sex  crimes  after  the  trial  judge  quashed  a 
defense  subpoena  for  a newspaper  reporter  who  published  a 
story  about  her  nonconf idential  interview  with  the 
defendant.  See  Dollar  v.  State,  685  So. 2d  901  (Fla.  Dist. 

Ct.  App.  1996),  rev.  denied  sub  nom. , State  v.  Dollar,  695 
So. 2d  701  (1997) . The  Dollar  case  may  have  been  the  impetus 
for  the  Florida  Legislature's  decision  to  specifically  allow 
the  media  to  submit  affidavits  in  lieu  of  testimony  to 
confirm  publication  and  authenticity  of  records  entered  into 
evidence.  See  Fla.  Stat.  Ann.  § 90.5015  (6)  (West  1999,  Supp. 
2000) . 


234State  v.  Trepal , 24  Media  L.  Rep.  2595  (BNA)  (Fla. 
Cir.  Ct . 1996) . 

235Fla.  Stat.  Ann.  § 90.5015  (1)  (a)  (West  1999,  Supp. 
2000)  . 


415 


law236  and  at  least  one  court  has  ruled  that  a student 
newspaper  did  not  qualify  for  shield  law  protection.237 

A Louisiana  Court  of  Appeals,  on  the  other  hand,  found 
that  its  shield  law  applied  to  book  authors  although  books 
were  not  included  in  the  shield  law' s definition  of  "news 
media"  whose  employees  were  protected.  238  The  court 
overturned  a contempt  conviction  for  the  author  of  a book 
about  a murder  case  who  refused  to  testify  about  his 
interviews  with  a co-defendant.  Although  the  judge  writing 
the  opinion  for  the  three-judge  panel  suggested  that  the 
author  was  protected  from  testifying  under  a First  Amendment 
privilege,  a concurring  judge  found  protection  for  the 
author  under  the  shield  law.  The  judge  suggested  that 
Louisiana's  definition  of  "news  media"  was  meant  to  be 
illustrative  rather  than  exclusive  because  the  Legislature 
drafted  the  definition  section  to  say  that  " 'News  media' 
shall  include " the  listed  media.239 


People  v.  LeGrand,  415  N.Y.S.2d  252  (N.Y.  App.  Div. 
1979);  In  Re  Haden-Guest,  5 Media  L.  Rep.  2361  (BNA)  (N  Y 
Sup.  Ct.  1980). 

237State  v.  Hennessey,  13  Media  L.  Rep.  1109  (BNA)  (N  Y 
Dist.  Ct.  1986)  . 

238La.  Rev.  Stat.  Ann.  § 1451  (West  1999,  Supp.  2000) 

239State  v.  Fontanille,  1994  La.  App.  LEXIS  191  *10  (La. 
Ct.  App.  1994)  (Grisbaum,  J. , concurring)  (emphasis  added) 

( citing  La.  Rev.  Stat.  1451)  . It  was  not  clear  in  the  opinion 
whether  the  court  or  the  author  considered  the  information 
sought  confidential  or  nonconf idential . 
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A different  Louisiana  Court  of  Appeals  also  determined 
that  the  owner-editor  of  a newspaper  could  use  the  shield 
law  to  fight  attempts  to  learn  the  name  of  an  anonymous 
letter  writer.  240  However,  a Montana  trial  court  determined 
that  the  Associated  Press  could  not  claim  a privilege  for 
its  tape  of  a reporter's  telephone  conversation  with  a 
murder  suspect  because  the  privilege  only  applied  to  the 
reporter,  not  his  employer.241 

A New  Jersey  trial  court  determined  that  the  state's 
statutory  language  on  who  could  claim  the  privilege  was 
broad  enough  to  encompass  a newsletter  about  the  insurance 
industry.  In  In  Re  Burnett , 242  the  court  quashed  a subpoena 
for  information  the  newsletter  publisher  gathered  about  a 
company  accused  in  a lawsuit  of  misrepresenting  its 
financial  health.  The  court  noted  that  the  legislature 
broadly  defined  "news  media"  that  could  claim  the 
privilege.  243  Under  the  definition  and  the  broad 
interpretation  of  the  statute  mandated  by  New  Jersey  courts, 

240Becnel  v.  Lucia,  420  So. 2d  1173  (La.  Ct . App . 1982)  . 

241In  Re  Investigative  File,  4 Media  L.  Rep.  1865  (BNA) 
(Mont.  Dist.  Ct . 1978).  But  see  People  v.  Bonnakemper,  345 
N.Y.S.2d  900  (N.Y.  Cty . Ct . 1973)  (corporation  as  well  as 
employee  can  claim  shield  law  privilege) . 

242  6 3 5 A.  2d  1019  (N.J.  Super.  Ct . Law  Div.  1993). 

243Jd.  at  1023  (quoting  N.J.  Stat.  Ann.  § 2A:84A-21a 
(a)).  The  section  states  that  "news  media"  is  defined  as 
"newspapers,  magazines,  press  associations,  news  agencies, 
wire  services,  radio,  television  or  other  similar  printed, 
photographic,  mechanical  or  electronic  means  of 
disseminating  news  to  the  general  public." 
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the  trial  court  said,  it  was  clear  that  the  newsletter 
qualified  as  a news  medium  and  therefore  qualified  for  the 
privilege . 244 

Chapter  Summary 

In  Chapter  7,  it  was  determined  that  from  their  plain 
language,  shield  laws  in  eleven  states  could  be  interpreted 
as  protecting  only  confidential  information.  An  examination 
of  the  appeal -court  cases  from  those  states  found  that  five 
had  no  appeal-court  rulings  on  nonconfidentiality.  In  the 
other  six,  appeal  courts  in  three  --  Arizona,  Ohio,  and 
Rhode  Island  --  have  never  recognized  a privilege  for 
nonconfident ial  information.  Illinois,  Indiana,  and 
Pennsylvania  have,  but  not  recently,  and  some  of  the 
favorable  decisions  were  based  on  the  First  Amendment  rather 
than  the  shield  law. 

Chapter  7 identified  shield  laws  in  twenty  states  and 
the  District  of  Columbia  as  being  written  broadly  enough  to 
protect  nonconf idential  information.  No  cases  at  the  appeal - 
court  level  have  interpreted  shield  laws  directly  as  to 
nonconfidentiality  in  Delaware,  the  District  of  Columbia, 
Georgia,  Montana,  Nebraska,  Nevada,  North  Carolina, 

Oklahoma,  and  South  Carolina.  Delaware  courts  at  the  appeal 
and  trial  levels  have  relied  on  a First  Amendment  privilege, 
not  the  shield  law,  to  protect  nonconf idential  information 
from  forced  disclosure.  Georgia  and  Montana  have  had  one 

244 


Id.  at  1024. 
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appeal -court  opinion  each  since  their  shield  laws  were 
approved  or  modified,  but  they  were  decided  on 
technicalities  that  had  nothing  to  do  with  shield-law 
interpretation.  North  Carolina  decided  two  cases  after  its 
shield  law  was  passed  but  before  it  took  effect;  both  were 
unfavorable  to  the  media. 

In  the  other  states  with  shield  laws  that  seem  to 
protect  nonconfident ial  information,  only  California, 
Florida,  New  Jersey,  and  Tennessee  have  had  a significant 
number  of  decisions  on  nonconfidentiality  at  the  appeal - 
court  level . The  Tennessee  Supreme  Court  has  issued  only  one 
ruling,  however,  although  it  was  highly  supportive  of 
protecting  nonconf idential  information.  New  Jersey  decisions 
at  the  appeal-court  level  mostly  have  focused  on  narrow 
issues,  such  as  how  to  define  "observation."  Florida's  three 
supreme  court  opinions  were  in  cases  that  commenced  before 
the  shield  law  was  passed  and  decided  after.  Although  all 
three  cases  said  that  nonconf idential  information  was 
protected  in  both  criminal  and  civil  cases,  some  questions 
are  left  unanswered.  Chief  among  them  is  how  the  court's 
decision  to  require  lower  courts  to  consider  the  defendant's 
rights  in  criminal  trials  will  affect  future  rulings. 

Maryland,  Minnesota  and  New  York  have  had  a number  of 
appeal-court  rulings  in  nonconf idential-privilege  cases,  but 
none  in  Maryland  or  Minnesota  and  few  in  New  York  since  the 
statutes  were  last  amended.  Therefore,  it  is  hard  to  measure 
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what  the  effects  of  the  amendments  will  be,  although  New 
York's  shield  law  very  plainly  provides  qualified  protection 
to  nonconf idential  information. 

Colorado,  Louisiana,  North  Dakota,  and  Oregon  have  had 
one  or  two  decisions  each  on  the  nonconf idential  privilege, 
and  none  of  the  cases  except  Colorado's  was  decided  on  the 
basis  of  what  kinds  of  information  the  privilege  protected. 

Of  the  twenty  states  whose  shield  laws  were  classified 
as  protective  of  nonconf idential  information,  only  Michigan 
has  had  an  appeal  court  ruling  declaring  that  only 
confidential  information  was  protected.  That  decision, 
however,  was  at  the  intermediate  appellate  level. 

Defining  what  information  is  protected  from  disclosure 
has  been  the  largest  issue  facing  states  with  shield  laws. 

In  addition  to  determining  whether  nonconf idential 
information  is  protected,  the  state  appeal  courts  have 
grappled  with  how  to  define  "observation"  and  "eyewitness." 

Most  of  the  states  with  shield  laws  apparently 
protective  of  nonconf idential  information  use  some  sort  of 
qualifying  test  to  determine  if  someone  seeking  information 
can  overcome  the  privilege.  Among  the  five  states  that  have 
what  appear  to  be  absolute  privileges,  California  has 
determined  that  its  privilege  is  absolute  when  civil 
litigants  and  criminal  prosecutors  seek  media  information 
but  qualified  when  criminal  defendants  do.  Other  cases 
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involving  qualifiers  have  focused  on  whether  parties  issuing 
subpoenas  have  overcome  the  burdens  set  by  the  tests. 

Only  a few  appeal  courts  have  discussed  who  may  or  may 
not  claim  protection  of  the  privilege.  That  may  be  because 
shield  laws  define  "journalist"  or  "news  medium"  well.  A 
Louisiana  intermediate  appellate  court  determined  that  book 
authors  may  assert  the  journalist's  privilege,  but  Florida's 
shield  law  and  court  cases  in  New  York  exclude  book  authors. 
A New  York  court  has  determined  that  student  newspapers  do 
not  fit  the  definition  of  medium  in  the  shield  law. 

In  short,  it  appears  that  appeal  courts  have  given 
shield  laws  --  and  nonconf idential  information  --  the  most 
favorable  readings  in  California,  Florida,  New  Jersey, 
Tennessee  and  possibly  Oregon,  although  both  of  Oregon's 
appeal  decisions  so  far  are  at  the  lower  appellate  level.  In 
the  other  states,  either  no  decisions  have  been  released 
since  the  shield  laws  were  adopted  or  last  amended,  or  there 
is  only  one  decision  regarding  nonconfidentiality.  In  states 
with  shield  laws,  as  in  federal  appellate  courts  and  courts 
in  states  without  shield  laws,  there  is  still  room  for 
development  of  the  law. 


CHAPTER  9 
ANALYSIS 

Chapters  5,  6,  and  8 examined  how  federal  and  state 
appeal1  and  trial  courts  have  reacted  when  faced  with 
journalists'  assertions  of  a privilege  to  protect 
nonconf idential  information  from  forced  disclosure.  The 
three  chapters  examined  the  sources  of  the  privileges, 
whether  nonconf idential  information  should  receive  the  same 
amount  of  protection  as  confidential  information,  how  the 
privileges  are  qualified,  and  how  courts  have  defined 
"journalist"  or  an  equivalent  term  in  privilege  cases. 

In  this  chapter,  the  case  law  and,  to  a lesser  extent, 
the  shield  laws  in  thirty-one  states  and  the  District  of 
Columbia  analyzed  in  Chapter  7 will  be  further  analyzed  to 
note  general  trends  in  the  law  regarding  the  privilege  for 
nonconf idential  information. 

The  analysis  in  this  section  will  focus  on  two 
subjects.  First,  this  chapter  will  examine  the  legacy  of 
Branzburg  v.  Hayes:2  how  that  case,  although  dealing  only 

xAs  in  earlier  chapters,  "appeal  court"  will  be  used  to 
refer  to  all  courts  that  decide  cases  on  appeal  in  a state. 
"Intermediate  appellate  court"  will  be  used  to  describe 
federal  Courts  of  Appeals  and  lower-level  state  appeal 
courts.  "High  court"  will  be  used  when  referring  to  the 
highest  appeal  courts  in  each  state. 

2408  U.S.  665  (1972) . 
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with  assertions  of  privilege  for  confidential  sources,  has 
affected  judicial  discussions  of  the  privilege  for 
nonconfident ial  information.  Second,  this  chapter  will  look 
at  how  often  courts  have  decided  nonconf idential -privilege 
cases  in  favor  of  the  media  and  under  what  circumstances. 
The  analysis  in  the  second  part  of  the  chapter  will  try  to 
determine  in  which  jurisdictions  journalists  have  the  most 
and  least  protection  from  being  forced  to  disclose 
nonconf idential  information. 

Although  this  chapter  will  make  some  generalizations 
about  the  privilege  for  nonconf idential  information,  it 
should  be  noted  at  the  outset  that  generalization  is  of 
somewhat  limited  use.  Because  each  case  has  a different  set 
of  facts  and  each  state  and  federal  jurisdiction  uses  a 
set  of  criteria  on  which  to  judge  claims  of 
privilege,  generalizations  can  be  misleading.  Often 
decisions  turn  not  on  any  general  policy  concern  applicable 
to  all  jurisdictions  but  on  a set  of  facts  unique  to  one 
situation  or  the  wording  of  a provision  in  a shield  law. 

Also,  a few  words  about  methodology  are  necessary  here. 
As  was  stated  in  Chapter  1,  trial-court  cases  reported  in 
Media  Law  Reporter  may  not  be  entirely  trustworthy  for 
analysis  because  they  rely  on  self-reporting  by  subscribers 
and  media  attorneys.3  The  problem  is  somewhat  offset  by  the 

3Letter  from  Angela  Gregorits,  assistant  managing 
editor  of  Media  Law  Reporter,  to  Anthony  L.  Farqo  (Feb  9 
2000)  (on  file  with  author) . 
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convenience  of  MLR's  indexing  system.  But  while  the 
convenience  of  MLR's  reporting  system  made  MLR  useful  for 
finding  state  trial -court  decisions  that  supported  points 
made  in  previous  chapters,  the  reliability  factor  works 
against  using  MLR  cases  to  any  great  extent  for 
generalization.  For  that  reason,  and  also  because  state 
trial -court  opinions  often  do  not  provide  much  useful 
information  about  the  grounds  for  the  opinions,  no  state 
trial-court  cases  will  be  part  of  the  analysis  in  this 
chapter.  However,  Media  Law  Reporter  cases  from  federal  and 
state  appeal  courts  and  federal  trial  courts  will  be  used 
when  those  cases  are  not  reported  elsewhere.  MLR  opinions 
make  up  a small  number  of  the  cases  examined  for  this  study 
from  the  federal  courts  and  state  appeal  courts  and  so  would 
be  unlikely  to  skew  the  findings. 

The  Legacy  of  Branzburg 

Branzburg  v.  Hayes 4 remains  the  U.S.  Supreme  Court's 
first  and  last  direct  ruling  on  whether  the  First  Amendment 
press  clause5  supports  journalists'  assertions  that  they 
should  be  able  to  refuse  to  identify  confidential  sources. 
The  three  reporters  whose  cases  were  appealed  to  the  Supreme 
Court  all  had  refused  to  testify  to  grand  juries  about 


4408  U.S.  665  (1972) . 

5U.S.  Const,  amend.  I ("Congress  shall  make  no  law  ... 
abridging  the  freedom  of  speech,  or  of  the  press.  ...")  . 
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criminal  acts  they  were  alleged  to  have  witnessed  or  were 
told  about . 

The  Supreme  Court  produced  four  opinions  in  the 
Branzburg  case  --  a majority  opinion,  a concurrence,  and  two 
dissents.  In  the  four  opinions,  the  justices  discussed  a 
wide  range  of  issues  pertaining  to  the  journalist's 
privilege,  many  of  which  apply  to  both  confidential  and 
nonconfident ial  information.  Below  is  a brief  summary  of  the 
issues  raised  by  the  justices  in  Branzburg. 

The  Majority  Opinion 

Justice  Byron  White,  writing  for  himself  and  four  other 
justices,  found  that  there  was  not  sufficient  empirical 
evidence  supporting  journalists'  claims  that  forced 
disclosure  of  confidential  source  identities  to  grand  juries 
investigating  crimes  would  unconstitutionally  interrupt  the 
free  flow  of  information  to  the  public.6  Justice  White  noted 
that  courts  consistently  had  found  that  the  public  had  a 
right  to  "every  man's  evidence"  in  grand  jury  and  trial 
settings  unless  there  was  a valid  privilege.7  Recognition  of 
such  a privilege  for  journalists  would  embroil  courts  in 
preliminary  proceedings  to  determine  whether  the  privilege 
claim  was  valid  in  each  case  in  which  it  was  asserted, 


6Branzburg  v.  Hayes,  408  U.S.  665,  679-680  (1972). 

1Id.  at  686-688  (citing  United  States  v.  Bryan,  339 
U.S.  323  (1950) ) . 
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Justice  White  wrote.8  Also,  courts  would  have  to  determine 
who  qualified  as  a journalist  who  had  a right  to  assert  the 
privilege.  Justice  White  said.  He  added  that  the  Supreme 
Court  consistently  had  found  that  the  First  Amendment  press 
clause  pertained  to  all  persons,  from  the  "lonely 
pamphleteer"  to  the  metropolitan  newspaper  publisher. 
Virtually  anyone,  then,  could  claim  to  be  a journalist  and 
assert  the  protection  of  the  privilege,  he  added.9 
The  Powell  Concurrence 

Justice  Lewis  Powell's  concurring  opinion  expressed  no 
disagreement  with  the  majority  opinion  but,  as  he  stated, 
was  intended  to  point  out  its  "limited  nature."10  Justice 
Powell  wrote  that  the  Court  did  not  intend  to  imply  that 
journalists  were  without  constitutional  rights  in  regard  to 
gathering  news  or  protecting  sources.  He  wrote  that 
journalists  who  suspected  that  they  were  called  to  testify 
before  grand  juries  in  bad  faith  could  still  petition  the 
courts  to  have  subpoenas  quashed.  He  argued  for  a case-by- 
case approach  to  journalists'  claims  of  privilege  if  the 
journalists  could  show  that  their  evidence  was  irrelevant  or 
that  the  government  had  no  legitimate  need  for  journalists' 
information. 11  Justice  Powell  rejected  the  dissenters'  claim 

8 Id.  at  702. 

9Id.  at  704-705. 

Id.  at  709  (Powell,  J. , concurring) . 

Id.  at  709-710  (Powell,  J. , concurring) 
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that  the  majority  opinion  left  journalists  vulnerable  to 
annexed  as  "an  investigative  arm  of  government.  1,12 
However,  in  a footnote,  Justice  Powell  also  rejected  the 
dissenters'  argument  that  the  government  should  have  to  make 
showings  of  compelling  need,  relevance,  and  the  lack  of 
alternative  sources  before  a journalist  could  be 
questioned . Such  a balancing,  Justice  Powell  wrote,  would 
heavily  subordinate  the  societal  interest  in  the  detection 
and  prosecution  of  crime.14 
The  Stewart  Dissent 

Justice  Potter  Stewart,  joined  by  Justices  William 
Brennan  and  Thurgood  Marshall,  argued  that  the  majority 
opinion  would  allow  state  and  federal  authorities  to  "annex 
the  journalistic  profession  as  an  investigative  arm  of  the 
government."15  The  majority,  Justice  Stewart  wrote,  had 
displayed  a "crabbed  view"  of  the  First  Amendment  and  a 
"disturbing  insensitivity  to  the  critical  role  of  an 
independent  press  in  our  society."16  The  constitutional 
right  to  a confidential  relationship  between  the  journalist 
and  his  or  her  source,  he  added,  was  based  on  society's 

12Id.  at  709  (Powell,  J.  , concurring)  . 

13Id.  at  710,  * (Powell,  J. , concurring).  For  the 
dissenting  opinion  of  Justice  Potter  Stewart,  see  text 
accompanying  infra  notes  15-19. 

14  Id. 

15  Id.  at  725  (Stewart,  J.  , dissenting). 

16  Id. 
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interest  in  a "full  and  free  flow  of  information"  to  the 
public.17  A free  flow  of  information,  he  wrote,  was 
essential  to  a free  society  based  on  the  idea  of  self- 
government.18  Justice  Stewart,  like  Justice  Powell,  favored 
a case-by-case  balancing  of  the  First  Amendment  interests  of 
journalists  in  protecting  confidential  sources  against  other 
societal  interests.  However,  he  argued  that  the  balancing 
should  require  the  government  to  show,  before  requiring  a 
journalist  to  testify  before  a grand  jury,  that  the 
information  sought  was  highly  relevant  to  a specific 
violation  of  law;  that  the  information  could  not  be  obtained 
elsewhere;  and  that  the  government  had  a "compelling  and 
overriding  interest"  in  obtaining  the  information.19 
The  Douglas  Dissent 

In  a separate  dissent,  Justice  William  0.  Douglas 
argued  that  the  First  Amendment  required  that  journalists  be  ^ 
afforded  an  absolute  privilege  against  forced  disclosure.20 
Justice  Douglas  argued  that  there  should  be  no  balancing 
test  because  "all  of  the  'balancing'  was  done  by  those  who 
wrote  the  Bill  of  Rights"  when  they  phrased  the  First 
Amendment  in  "absolute  terms."21 

17  Id. 

iaId.  at  725-727 . 

19Jd.  at  743  (Stewart,  J.  , dissenting)  . 

20Jd.  at  711-712  (Douglas,  J. , dissenting) . 

21Jd.  at  711  (Douglas,  J. , dissenting) . 
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Issues  Raised  by  Branzburg 

In  Branzburg,  the  Supreme  Court  discussed  a number  of 
issues  pertaining  to  the  journalist's  privilege  to  protect 
confidential  source  identities  from  forced  disclosure,  some 
of  which  are  also  applicable  to  the  privilege  for 
nonconfident ial  information.  Justice  White's  majority 
opinion  found  the  asserted  privilege  unworkable  because  it 
would  interfere  with  the  public's  need  for  every  person's 
evidence  in  grand  jury  settings.  The  majority  also 
determined  that  the  First  Amendment  press  clause  did  not 
mandate  that  the  news  media  be  granted  special  privileges 
because  the  clause  gave  all  persons  a right  to  a free  press. 
The  majority  also  determined  that  the  privilege,  if 
recognized  by  the  Court,  would  impose  burdens  on  lower 
courts  forced  to  determine  whether  the  government  had  a 
"compelling  need"  for  relevant  information  and  to  determine 
whether  someone  asserting  the  privilege  was  a "journalist." 

Justice  Powell's  concurrence,  meanwhile,  appeared  to 
leave  the  door  open  for  journalists  to  challenge  subpoenas 
on  a case-by-case  basis  if  they  suspected  the  subpoenas  were 
issued  in  bad  faith  or  without  a legitimate  need  of 
government.  However,  Justice  Powell  stopped  short  of  going 
as  far  as  Justice  Stewart's  dissent,  which  would  have 
required  the  government  to  show  compelling  need  for  the 
information,  that  it  was  highly  relevant,  and  that  it  was 
unobtainable  elsewhere.  And  Justice  Powell  stopped  well 
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short  of  Justice  Douglas's  contention  that  the  journalist's 
privilege  should  be  absolute,  shielding  reporters  from 
revealing  source  identities  in  all  circumstances. 

Justice  Stewart's  dissent  argued  that  journalists  had 
at  least  two  identifiable  interests  in  maintaining 
confidentiality.  One  was  the  need  to  keep  the  press  from 
being  "annexed"  as  an  investigative  bureau  for  the 
government,  which  would  threaten  press  independence.  The 
second  was  the  need  to  protect  the  media's  role  as  a 
disseminator  of  information,  thus  assuring  a free  flow  of 
information  to  a self-governing  public. 

Applying  Branzburg  to  Nonconf idential  Information 

It  is  not  difficult  to  see  how  the  issues  raised  in 
Branzburg,  a confidential-source  case,  would  also  be  germane 
to  a discussion  of  the  journalist's  privilege  for 
nonconf idential  information.  Just  as  journalists'  assertions 
of  a constitutional  privilege  to  protect  confidential  source 
identities  from  forced  disclosure  could  create  burdens  for 
the  courts  and  interfere  with  the  public's  need  for  every 
person's  evidence,  so  could  assertions  of  a privilege  for 
nonconf idential  information.  Just  as  journalists  may  need 
protection  from  subpoenas  issued  in  bad  faith  or  for  no 
legitimate  reason  to  discover  confidential-source 
identities,  so  too  may  journalists  need  protection  from  bad- 
faith  subpoenas  seeking  nonconf idential  material.  Just  as 
journalists'  independence  could  be  threatened  by  subpoenas 
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for  confidential-source  identities,  so  too  could  that 
independence  be  threatened  by  subpoenas  for  nonconf idential 
information. 

Bra.nzbu.rg  v.  Hayes22  was,  on  its  face,  an  unfavorable 
ruling  for  the  three  reporters  whose  cases  were  appealed  to 
the  Supreme  Court.  By  extension,  the  case  also  appeared  to 
be  a loss  for  the  media  in  general,  because  it  set  a 
precedent  for  lower  federal  and  state  courts.  But  lower 
federal  courts  for  the  most  part  have  interpreted  Branzburg , 
because  of  Justice  Powell's  concurrence,  as  endorsing  a 
First  Amendment  privilege  against  disclosure  of  confidential 
information  in  at  least  some  proceedings.  Within  a year 
after  Branzburg , three  federal  Courts  of  Appeals  recognized 
a qualified  privilege,  along  the  lines  suggested  by  Justice 
Stewart  in  Branzburg,23  in  civil  cases  and  even  in  a grand 
jury  case.24  The  courts  distinguished  the  cases  from 
Branzburg  by  noting  Justice  Powell's  concurrence  and 
limiting  Branzburg' s holding  to  grand  jury  proceedings  in 
which  a journalist  was  called  to  testify  because  he  or  she 
witnessed  a crime  or  was  told  about  criminal  activity.  Since 

22408  U.S.  665  (1972)  . 

23See  text  accompanying  supra  notes  15-19. 

24Bursey  v.  United  States,  466  F.2d  1059  (9th  Cir. 

1972),  reh'g  denied,  466  F.2d  1090  (9th  Cir.  1972); 

Cervantes  v.  Time  Inc.,  464  F.2d  986  (8th  Cir.  1972),  cert. 
denied,  409  U.S.  1125  (1973);  Baker  v.  F & F Investment  Co., 
470  F.2d  778  (2nd  Cir.  1972),  cert,  denied,  411  U.S.  966 
(1973) . 
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those  three  early  post -Branzburg  privilege  cases,  every  U.S. 
Court  of  Appeals  except  the  Sixth  Circuit  has  recognized, 
explicitly  or  tacitly,  the  existence  of  a qualified 
journalist's  privilege  to  protect  the  identities  of 
confidential  sources.25  As  the  Sixth  Circuit  noted  in 
rejecting  the  existence  of  a First  Amendment  privilege  in 
1987,  the  other  circuits  largely  relied  upon  a reading  of 
Justice  Powell's  concurrence  in  Branzburg  that  favored  a 
privilege  in  cases  other  than  good-faith  grand  jury 
investigations . 26 

In  rejecting  the  approach  taken  by  other  circuits,  the 
Sixth  Circuit  panel  said  that  reading  Justice  Powell's 
concurrence  as  an  endorsement  of  Justice  Stewart's 
dissenting  opinion  would  be  tantamount  to  substituting  the 


2SSee,  e.g. , Zerilli  v.  Smith,  656  F.2d  705  (D.C.  Cir. 
1981)  (civil  case);  United  States  v.  Burke,  700  F.2d  70  (2d 
Cir.  1983),  cert,  denied,  464  U.S.  816  (1983)  (criminal 
case);  United  States  v.  Cuthbertson,  630  F.2d  139  (3rd  Cir. 
1980),  cert,  denied,  454  U.S.  1056  (1981)  (federal  common 
law  privilege  exists  in  both  civil  and  criminal  cases) ; 
LaRouche  v.  National  Broadcasting  Co.,  780  F.2d  1134  (4th 
Cir.  1986),  cert,  denied,  107  S . Ct . 79  (1986)  (applying 
Stewart  three-part  test) ; Miller  v.  Transamerican  Press, 
Inc.,  621  F.2d  721  (5th  Cir.  1980),  cert,  denied,  450  U.S. 
1041  (1981)  (journalists  have  First  Amendment  privilege, 
although  it  is  not  absolute) ; United  States  v.  Lloyd,  71 
F • 3d  1256  (7th  Cir.  1995)  (district  court  did  not  abuse 
discretion  in  quashing  subpoena  for  reporter  whose 
confidential  information  was  sought) ; Silkwood  v.  Kerr- 
McGee,  563  F . 2d  433  (1977)  (recognizing  privilege  and 
finding  that  documentary  filmmaker  could  assert  privilege) ; 
United  States  v.  Caporale,  806  F.2d  1487  (llth  Cir.  1986) 
(recognizing  qualified  privilege  and  finding  district  court 
did  not  err  in  quashing  subpoenas  in  criminal  case) . 

26In  Re  Grand  Jury  Proceedings,  810  F.2d  580,  584-585 
(6th  Cir.  1987) . 
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dissent  for  the  majority  opinion.27  The  Sixth  Circuit  said 
Justice  Powell's  concurrence  merely  agreed  with  the  majority 
opinion.  The  concurrence  only  was  intended  to  respond  to 
Justice  Stewart's  mischaracterization  of  the  majority 
opinion  in  his  dissenting  opinion,  the  court  said.28 

Recognition  of  a privilege  for  nonconfident ial 
information  in  the  federal  courts  has  not  been  as  widespread 
as  the  privilege  for  confidential  information,  as  Chapter  5 
noted.  However,  after  a federal  district  court  in  Florida 
determined  in  1975  in  Loadholtz  v.  Fields29  that  the 
journalist's  privilege  should  extend  to  nonconf idential 
information,  courts  have  ruled  favorably  to  journalists  in 
nearly  two- thirds  of  the  federal  cases  in  which  journalists 
have  asserted  a nonconfidentiality  privilege. 

Given  that  Branzburg  remains  the  U.S.  Supreme  Court's 
only  direct  decision  on  the  privilege  issue,  it  would  not  be 
surprising  to  find  that  the  case  would  be  widely  cited  in 
post-1972  privilege  cases.  The  reliance  on  Branzburg  by 
lower  courts  also  would  not  be  surprising,  even  in  cases 
involving  subpoenas  for  nonconf idential  information,  in 
light  of  the  Branzburg  court's  discussion  of  the  various 
issues  raised  by  a journalist's  privilege,  as  noted  above. 
Also,  one  would  expect  that  a court's  interpretation  of 

21  Id.  at  584. 

28 Id.  at  585. 

293 89  F.Supp.  1299  (M.D.  Fla.  1975)  . 
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Branzburg,  and  particularly  the  Powell  concurrence,  would  be 
a deciding  factor  in  privilege  cases,  except  perhaps  in 
states  with  shield  laws. 

To  some  extent,  the  cases  involving  nonconf idential 
information  examined  for  this  study  bear  out  the 
expectations.  As  Table  9-1  illustrates,  in  federal  court 
decisions  on  nonconf idential  information  in  which  federal 
law  is  interpreted,  more  than  half  of  the  cases  mention 
Branzburg.  Of  sixty-one  federal  trial -court  cases,  Branzburg 
is  at  least  mentioned  in  thirty-four.  In  federal  appellate 
cases,  ten  out  of  sixteen  opinions  mention  Branzburg. 


Table  9-1.  Branzburg' s Legacy 


Fed. 

Trial 

Fed. 

App. 

States 

w/o 

shield 

States 

with 

shield 

Fed . 
shield 
cases 

Quote 
Branzburg 
favorably, 
media  win 

23 

4 

6 

9 

3 

Quote 
Branzburg 
favorably, 
media  lose 

6 

2 

1 

10 

1 

Quote 
Branzburg 
unfavorably, 
media  win 

0 

0 

0 

1 

0 

Quote 
Branzburg 
unfavorably, 
media  lose 

5 

3 

8 

16 

1 

Do  not  quote 
Branzburg 

27 

6 

6 

43 

13 
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In  those  federal  cases  involving  nonconf idential 
information  in  which  Branzburg  is  cited  and/or  discussed,  a 
court's  interpretation  of  Branzburg,  and  particularly  the 
Powell  concurrence,  is  often  predictive  of  whether  the 
decision  will  be  favorable  to  journalists.  So,  for  example, 
in  twenty-nine  out  of  thirty-four  federal  trial-court  cases 
in  which  Branzburg  is  discussed,  courts  ruled  in  favor  of 
journalists  in  twenty- three  cases  and  unfavorably  in  six 
when  Branzburg  was  interpreted  in  a way  favorable  to  the 
media.  Branzburg  was  only  interpreted  unfavorably  in  five 
cases,  and  all  five  decisions  were  unfavorable  to  the  media. 
At  the  federal  appellate  level,  in  the  ten  cases  in  which 
Branzburg  was  interpreted,  courts  ruled  favorably  for 
journalists  four  times  and  unfavorably  twice  when  Branzburg 
was  cited  favorably.  In  all  three  federal  appellate  cases  in 
which  Branzburg  was  interpreted  in  a way  unfavorable  to  the 
media,  the  decisions  also  were  unfavorable.  One  federal 
appellate  case  in  which  Branzburg  is  cited  unfavorably 
resulted  in  a split  decision  with  regard  to  a media  claim  of 
privilege  for  nonconf idential  information.30 

It  is  difficult  to  explain  why  something  that  is  not  in 
a court  decision  is  not  there.  In  cases  that  do  not  mention 


30United  States  v.  Cutler,  6 F.3d  67  (2d  Cir.  1993) 
(attorney  charged  with  criminal  contempt  for  allegedly 
violating  gag  order  entitled  to  unpublished  notes  and 
outtakes  of  his  interviews  with  media  but  not  unpublished 
notes  and  outtakes  of  media  interviews  with  government 
officials) . 
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Branzburg,  the  most  likely  explanation,  supported  by  an 
analysis  of  all  of  the  cases,  is  that  as  case  law  on  the 
privilege  for  nonconf idential  information  developed,  courts 
relied  upon  cases  in  their  own  jurisdictions  as  precedent. 

Why  did  some  federal  courts,  interpreting  federal  law, 
discuss  Branzburg  in  a favorable  light  but  still  rule  in  a 
way  unfavorable  to  the  media?  There  is  no  one  reason.  In  von 
Bulow  by  Auersperg  v.  von  Bulow,31  for  example,  the  Second 
Circuit  of  the  U.S.  Courts  of  Appeals  determined  that  there 
was  a federal  journalist's  privilege  that  could  be  invoked 
if  the  information  subpoenaed  was  nonconf idential . However, 
the  court  decided  that  a book  author  who  asserted  the 
privilege  could  not  prevail  because  she  was  not  engaged  in  a 
journalistic  activity  when  she  compiled  the  subpoenaed 
information.  In  United  States  v.  Criden,32  the  Third  Circuit 
of  the  U.S.  Courts  of  Appeals  determined  that  a journalist 
could  not  refuse  to  verify  that  a government  official  was 
her  unnamed  source  after  the  source  identified  himself.  The 
source  also  told  the  reporter  that  he  did  not  hold  her  to 
her  promise  of  confidentiality.33  In  other  decisions,  the 
courts  found  that  there  was  a qualified  privilege  for 

31811  F . 2d  136  (2d  Cir.  1987). 

32633  F . 2d  346  (3d  Cir.  1980). 

^Technically,  Criden  is  a confidential-source  case.  It 
is  included  in  this  analysis  of  the  privilege  for 
nonconf idential  information  because  the  confidential  nature 
of  the  information  was  lost  before  the  reporter  was  called 
to  testify. 
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confidential  information  but  not  nonconf idential 
information;34  that  the  journalist  had  waived  the 
privilege;35  or  that  the  privilege  for  nonconf idential 
information  existed  but  the  party  seeking  the  journalists' 
information  had  met  the  requirements  of  the  balancing  test 
required  to  overcome  the  privilege.36 

In  federal  diversity- jurisdiction  decisions  that  hinge 
on  interpretations  of  state  shield  laws  rather  than  federal 
law,  thirteen  of  the  eighteen  cases  do  not  cite  Branzburg. 

Of  the  remaining  five,  three  decisions  that  cited  Branzburg 
favorably  were  also  favorable  to  the  media.  One  decision 
that  cited  Branzburg  favorably  resulted  in  an  unfavorable 
ruling  for  the  media,  and  the  only  case  in  which  Branzburg 
was  cited  unfavorably  also  was  unfavorable  to  the  media.  In 
the  only  case  in  which  the  Branzburg  interpretation  was 
favorable  but  the  decision  unfavorable,  Don  King  Productions 
Inc.  v.  Douglas , 37  the  court  ruled  that  the  civil  defendants 
had  met  the  burden  of  proof  necessary  to  "pierce"  the  shield 
for  nonconf idential  information  under  New  York  law.  In  the 

34Gilbert  v.  Allied  Chemical  Corp . 411  F.Supp.  505 
(E.D.  Va.  1976) . 

35Pinkard  v.  Johnson,  14  Media  L.  Rep.  2195  (M.D.  Ala. 
1987)  . 

36United  States  v.  Markiewicz,  732  F.Supp.  316 
(N.D.N.Y.  1990);  Stickels  v.  Gen'l  Rental  Co.,  750  F.Supp. 
729  (E.D.  Va.  1990);  Miller  v.  Mecklenburg  County,  602 
F.Supp.  675  (W.D.N.C.  1985);  Nat'l  Labor  Relations  Bd.  v. 
Mortensen,  701  F.Supp.  244  (D.D.C.  1988). 

3713 1 F.R.D.  421  (S.D.N.Y.  1990)  . 
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cases  that  do  not  discuss  Branzburg,  the  courts  rely  on 
interpretations  of  state  shield  laws. 

In  appeal  courts  in  the  states  without  shield  laws,  six 
of  the  twenty-one  cases  in  which  nonconf idential  information 
was  sought  do  not  cite  Branzburg.  Of  the  remaining  fifteen, 
six  cases  in  which  Branzburg  is  interpreted  favorably  also 
were  favorable  decisions  for  the  media.  Only  one  case  in 
which  Branzburg  was  interpreted  in  a way  favorable  to  the 
media  resulted  in  an  unfavorable  ruling.  In  eight  cases, 
Branzburg  was  interpreted  in  a way  unfavorable  to  the  media, 
and  all  eight  decisions  also  were  unfavorable.  The  only  case 
in  which  Branzburg  was  cited  favorably  but  the  decision  was 
unfavorable  was  CBS,  Inc.  v.  Campbell 38  in  Missouri,  in 
which  a state  court  of  appeals  panel  determined  that  the 
privilege  recognized  in  Branzburg  did  not  protect 
nonconf idential  information. 

In  the  states  with  shield  laws,  Branzburg  is  cited  in 
thirty-eight  out  of  seventy-nine  appeal-court  cases.  Of  the 
nineteen  that  cite  Branzburg  favorably,  nine  of  the 
decisions  were  favorable  to  the  media  and  ten  were 
unfavorable.  When  Branzburg  was  cited  in  a way  unfavorable 
to  the  media,  the  decisions  also  were  unfavorable  in  sixteen 
of  seventeen  cases.  In  cases  in  which  Branzburg  received  a 
favorable  interpretation  but  the  decision  was  unfavorable  to 
the  media,  all  of  the  decisions  agreed  that  Branzburg 

38  6 4 5 S . W . 2d  30  (Mo.  Ct  . App  . 1982). 
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created  or  allowed  a qualified  privilege  for  confidential 
information.  But  the  courts  found  either  that  Branzburg  or 
the  state  shield  law  did  not  extend  to  the  nonconf idential 
material  subpoenaed39  or  that  the  person  seeking  to  overcome 
the  presumption  of  a qualified  privilege  had  met  the  burden 
required,  such  as  proof  that  the  information  was  relevant 
and  unavailable  elsewhere  and  that  there  was  a compelling 
need  for  it.40  In  the  only  case  in  which  Branzburg  was  given 
an  unfavorable  reading  but  the  decision  was  still  in  favor 
of  a journalist,  People  v.  Palacio ,41  an  Illinois  appellate 
court  determined  that  no  privilege  applied  to 
nonconf idential  information  under  state  law.  However,  the 
court  determined  that  the  trial  judge  should  not  have 
allowed  the  defense  in  a criminal  case  to  call  a reporter 
because  the  defense's  only  purpose  was  to  harass  the 
reporter.  In  two  other  cases,  courts  discussed  Branzburg  to 
note  that  it  had  been  interpreted  as  both  favoring  and 


39Bartlett  v.  Superior  Court,  722  P.2d  346  (Ariz.  Ct . 
App.  1986);  Matera  v.  Superior  Court,  825  P.2d  971  (Ariz. 

Ct . App.  1992);  Miami  Herald  Publishing  Co.  v.  Morejon,  561 
So. 2d  577  (Fla.  1990);  CBS,  Inc.,  v.  Jackson,  578  So. 2d  698 
(Fla.  1991);  Tampa  Television,  Inc.,  v.  Norman,  647  So. 2d 
904  (Fla.  Dist.  Ct . App.  1994);  Gold  Coast  Publications, 
Inc.  v.  State,  669  So. 2d  316  (Fla.  Dist.  Ct . App.  1996); 
People  v.  Korkala,  472  N.Y.S.2d  310  (N.Y.  App.  Div.  1984) . 

40Waterman  Broadcasting  of  Fla.,  Inc.  v.  Reese,  523 
So. 2d  1161  (Fla.  Dist.  Ct . App.  1988);  Carroll  Contracting, 
Inc.,  v.  Edwards,  528  So. 2d  951  (Fla.  Dist.  Ct . App.  1988); 
CBS,  Inc.  v.  Cobb,  536  So. 2d  1067  (Fla.  Dist.  Ct . App. 

1988) ; State  v.  Brenner,  20  Media  L.  Rep.  1707  (BNA)  (Minn. 
Ct . App.  1992)  . 

41607  N . E . 2d  1375  (111.  App.  Ct . 1993). 
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disfavoring  a qualified  First  Amendment  privilege  without 
concluding  which  view  was  correct.  Both  the  California 
Supreme  Court  in  Delaney  v.  Superior  Court 42  and  the  North 
Dakota  Supreme  Court  in  Grand  Forks  Herald  v.  District 
Court 43  decided  the  cases  on  state  shield- law  grounds. 

Branzburg' s effect  on  nonconf idential-information  cases 
is  not  completely  clear.  Altogether,  ninety- three  of  195 
cases  involving  claims  of  a privilege  for  nonconf idential 
information  do  not  mention  Branzburg.  Of  the  remaining  102 
cases,  journalists  won  forty- five  times  when  Branzburg  was 
cited  in  a way  favorable  to  the  media  and  lost  twenty  times. 
When  Branzburg  was  cited  in  a way  unfavorable  to  the  media, 
the  decisions  were  favorable  to  the  media  once  and 
unfavorable  thirty-three  times.  In  three  cases  the  final 
decision  was  split  or  the  discussion  of  Branzburg  did  not 
reach  a conclusion  about  whether  it  supported  or  created  a 
qualified  privilege  for  journalists. 

Branzburg  was  far  and  away  the  most -cited  case  in  court 
rulings  on  claims  of  a privilege  for  nonconf idential 
information.  A check  of  other  cases  cited  in  nonconf idential 
privilege  cases  found  no  reliable  pattern.  Courts  relied  on 
federal  Court  of  Appeals  precedents,  federal  trial-court 
cases,  state  appeal  cases  and  shield  law  interpretation, 
either  instead  of  or  in  addition  to  Branzburg . When  courts 

42  7 9 8 P . 2d  934  (Cal.  1990)  . 

43  3 2 2 N . W . 2d  850  (N.D.  1982). 
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relied  on  precedents  other  than  Branzburg,  those  precedents 
themselves  sometimes  relied  on  interpretations  of  Branzburg. 
However,  a review  of  all  195  cases  involving  assertions  of  a 
privilege  for  nonconfident ial  information  did  not  unearth  a 
consistently  reliable  pattern  that  would  explain  Branzburg' s 
lack  of  precedental  influence  in  ninety-one  cases. 

How  Often  Do  Courts  Rule  Favorably  to  Journalists? 

How  often  and  in  what  contexts  courts  have  ruled 
favorably  to  journalists  in  nonconf idential-privilege  cases 
helps  to  measure  the  privilege's  efficacy.  However,  the 
question  of  winning  and  losing  is  not  as  clearcut  as  it  may 
seem  because  judges  sometimes  remand  cases  to  lower  courts 
for  further  proceedings  without  giving  direction  about  how 
the  lower  courts  should  rule.  Also,  some  cases  involve 
multiple  claims  of  privilege  about  different  types  of 
information  and  result  in  split  decisions  about  what  should 
be  disclosed.  Other  cases  are  decided  in  favor  of 
journalists  on  grounds  unrelated  to  privilege  claims. 

While  it  is  possible,  and  somewhat  illuminating,  to 
discuss  favorable  and  unfavorable  rulings  by  considering  all 
cases  in  all  jurisdictions  together,  such  an  approach  may 
obscure  a more  important  issue.  There  is  no  nationwide 
shield  law  and  no  consistent  consensus  among  federal  or 
state  courts  about  a journalist's  privilege  for 
nonconf ident ial  information.  Therefore,  journalists'  ability 
to  shield  nonconf idential  information  from  forced  disclosure 
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depends  very  much  upon  jurisdictional  variables.  Differences 
in  shield-law  language,  in  court  interpretations  of 
precedents  and  constitutional  mandates,  and  court  rules  play 
a large  role  in  determining  whether  an  individual  journalist 
is  likely  to  receive  a favorable  or  unfavorable  ruling  on  an 
assertion  of  a privilege  for  nonconf idential  information. 

This  section  of  Chapter  9 will  focus  on  how  federal 
trial  courts  and  federal  and  state  appeal  courts  have  ruled 
when  journalists  asserted  a privilege  to  protect 
nonconf idential  information.  A ruling  will  be  classified  as 
favorable  to  the  media  if  the  court  either  upheld  a media 
motion  to  quash  a subpoena  or  overruled  a lower  court  that 
found  that  the  journalist's  privilege  did  not  apply  to 
nonconf idential  information  at  all  or  in  that  particular 
case.  In  cases  in  which  appeal  courts  remand  cases  to  lower 
courts  without  a clear  direction  as  to  whether  the  subpoena 
should  be  quashed,  cases  will  be  considered  favorable  if  the 
remand  comes  in  response  to  a lower- court  order  denying  the 
quashing  of  a subpoena. 

The  discussion  will  begin  with  an  examination  of  cases 
across  all  jurisdictional  lines.  As  noted  above,  such  an 
examination  may  be  of  limited  use,  but  it  does  provide  a 
framework  by  which  to  compare  cases  involving 
nonconfidentiality  to  previous  studies  that  have  examined 
favorable  and  unfavorable  rulings  in  all  journalist's 
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privilege  cases,  including  those  involving  assertions  of  a 
privilege  for  confidential  information. 

As  Table  9-2  shows,  at  the  federal  level  seventy-seven 
cases  were  examined  in  which  courts  interpreted  federal  law, 
sixty-one  at  the  trial-court  level,  sixteen  at  the  appellate 
level.  Only  two  cases,  both  at  the  appellate  level,  were 
either  split  decisions  --  in  favor  of  quashing  part  of  a 
subpoena  for  nonconf idential  information  but  not  all  --or 
were  not  clear. 


Table  9-2.  Favorable-Unfavorable  Rulings 
in  Nonconf idential  Privilege  Cases 


U.S. 
Dist . 
Ct . 

Fed. 

App. 

States 

w/o 

shield 

States 

with 

shield 

Fed. 

shield 

cases 

Crim . 

14-4 

2-5 

6-5 

23-23 

0-0 

Civil 

25-14 

4-3 

5-1 

12-9 

10-3 

Grand 

Jury 

0-2 

0-0 

0-2 

1-5 

0-0 

Libel 

1-1 

0-0 

0-1 

2-2 

3-2 

Split/ 

remand 

0 

2 

1 

2 

0 

Totals 

40-21 

6-8 

11-9 

38-39 

13-5 

For  those  federal  cases  at  both  trial  and  appellate 
levels  for  which  a favorable  or  unfavorable  ruling  was 
clear,  courts  ruled  in  ways  favorable  to  journalists  about 
64  percent  of  the  time  when  the  nonconf idential  information 
was  sought  in  a criminal  case.  However,  in  federal  appellate 
cases,  five  rulings  were  unfavorable  to  journalists  in 
criminal  cases  while  two  were  favorable.  At  the  trial  level, 
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rulings  were  favorable  to  journalists  in  fourteen  cases  and 
unfavorable  in  only  four  when  the  underlying  case  was 
criminal . 

When  the  information  was  sought  by  either  side  in  civil 
cases  at  both  the  federal  appellate  and  trial  levels, 
rulings  were  favorable  to  journalists  about  sixty- three 
percent  of  the  time,  with  twenty-nine  favorable  and 
seventeen  unfavorable.  At  the  appellate  level,  however,  they 
were  divided  almost  in  half:  four  favorable  rulings  and 
three  unfavorable. 

There  were  only  two  libel  cases  in  federal  courts  in 
which  journalists  who  were  parties  to  the  litigation  sought 
to  protect  nonconf idential  information,  both  in  trial 
courts.  The  rulings  were  split  evenly,  one  favorable,  one 
unfavorable.  There  were  only  two  cases  in  which  journalists 
sought  to  protect  nonconf idential  information  from 
disclosure  to  federal  grand  juries,  and  the  rulings  were 
unfavorable  to  journalists  both  times,  both  at  the  trial 
court  level . 

Overall,  then,  journalists  seeking  to  protect 
nonconf idential  information  from  disclosure  in  federal 
courts  won  favorable  rulings  about  two-thirds  of  the  time. 

In  seventy-five  cases  in  which  the  ruling  was  clearly 
favorable  or  unfavorable  to  the  media,  there  were  forty- six 
favorable  rulings  and  twenty-nine  unfavorable.  However,  it 
should  be  noted  that  appellate  cases,  which  are  included  in 
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the  total,  were  unfavorable  in  eight  out  of  fourteen  cases. 
The  reason  that  appellate  courts  were  less  favorable  to 
journalists'  claims  of  privilege  than  trial  courts  is  not 
completely  clear,  although  a logical  explanation  would  be 
that  journalists  only  appeal  cases  that  are  "close  calls." 

On  the  state  level,  twenty-one  appeal -court  cases  were 
examined  in  states  without  shield  laws.  In  criminal  cases, 
journalists  won  favorable  rulings  six  out  of  eleven  times, 
or  just  over  half.  In  civil  cases  in  which  journalists  were 
not  parties,  however,  journalists  won  five  favorable  rulings 
in  six  cases.  Rulings  were  unfavorable  to  journalists  in 
both  cases  in  which  they  sought  to  protect  nonconf idential 
information  from  disclosure  to  grand  juries  and  the  only 
case  in  which  a journalist  sought  to  protect  information  in 
a libel  case  in  which  the  journalist  or  the  journalist's 
employer  was  a party.  One  case  had  a split  decision. 

In  states  with  shield  laws,  it  might  be  expected  that 
journalists  would  fare  better,  given  that  shield  laws  are 
designed  to  protect  journalists  from  forced  disclosure.  The 
figures  do  not  bear  out  the  assumption,  but  they  are  skewed 
somewhat  by  the  fact  that  cases  decided  before  shield  laws 
were  approved  are  counted  in  Colorado,  Florida,  Georgia,  and 
North  Carolina,  all  of  which  adopted  shield  laws  in  the 
1990s.  Colorado  had  one  unfavorable  ruling  before  its  shield 
law  was  approved.  Florida  appeal  courts  ruled  twelve  times 
before  the  shield  law  was  enacted,  and  only  four  rulings 
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were  favorable.  Georgia  had  two  rulings,  one  favorable,  one 
unfavorable,  before  its  shield  law  took  effect.  North 
Carolina's  Supreme  Court  declined  to  hear  arguments  in  two 
unfavorable  decisions  for  journalists  that  were  appealed 
before  the  shield  law  was  passed  but  decided  by  the  state 
supreme  court  after  it  was  approved. 

Overall,  in  states  with  shield  laws,  thirty-eight  of 
seventy- seven  rulings  in  which  it  could  be  determined 
clearly  whether  the  decision  was  favorable  or  unfavorable  to 
the  media  were  favorable.  Two  were  split  decisions  or 
otherwise  unclear.  However,  if  the  pre-shield  law  cases  are 
subtracted,  thirty-three  decisions  were  favorable  and 
twenty-seven  were  not.  Further  qualifications  also  could  be 
made.  For  example,  shield  laws  in  Minnesota  and  New  York 
hsve  been  amended  in  recent  years  to  more  clearly  protect 
unpublished,  nonconf idential  information.  All  four  of 
Minnesota  s unfavorable  appeal -court  rulings  preceded  the 
latest  amendment  and  no  doubt  inspired  it . Most  of  New 
York's  appeal-court  rulings  preceded  the  latest  shield-law 
amendment  in  1990  that  specifically  gave  protection  to 
nonconf  idential  information.44 

In  criminal  cases  in  states  with  shield  laws, 
journalists  won  favorable  rulings  in  half  of  the  forty-six 

The. various  qualifications  that  should  be  considered 
when  examining  the  number  of  favorable  and  unfavorable 
rulings  will  be  discussed  in  more  detail  below  in  text 
accompanying  Table  9-3. 
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cases.  In  civil  cases  in  which  journalists  were  not  parties, 
journalists  in  states  with  shield  laws  won  twelve  favorable 
rulings  in  twenty-one  cases.  When  grand  juries  sought 
nonconfident ial  information,  however,  five  out  of  six  cases 
ended  in  decisions  unfavorable  to  journalists.  In  libel 
cases  in  which  journalists  were  parties,  two  decisions  were 
favorable  and  two  were  unfavorable.  Two  cases  in  state 
appeal  courts  were  either  split  decisions  or  unclear  as  to 
whether  they  were  favorable  or  not . 

In  federal  diversity  cases  in  which  federal  trial  or 
appellate  courts  interpreted  state  laws  in  reaching 
decisions,  there  were  no  criminal  cases  or  grand  jury  cases. 
Of  the  eighteen  cases  studied,  ten  rulings  were  favorable  to 
journalists  in  thirteen  civil  cases  in  which  journalists 
were  not  parties.  In  five  libel  cases  in  which  journalists 
or  their  employers  were  parties,  three  rulings  were 
favorable . 

Considering  all  jurisdictions  together,  out  of  195 
cases  in  which  journalists  challenged  subpoenas  for 
nonconfidential  information,  court  rulings  were  favorable  to 
journalists  in  106.  Eighty-four  were  unfavorable,  while  five 
were  split  decisions  or  had  unclear  outcomes.  All  told, 
then,  journalists  were  successful  in  challenging  subpoenas 
for  nonconfidential  information  in  fifty-four  percent  of  all 
cases  and  fifty-six  percent  of  those  in  which  a clear 
favorable  or  unfavorable  ruling  could  be  deduced.  Courts 
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were  most  likely  to  rule  unfavorably  when  journalists  sought 
to  protect  nonconf idential  information  from  disclosure  to 
grand  juries.  This  is  not  particularly  surprising  in  light 
of  the  Branzburg  ruling,  which  specifically  stated  that 
journalists  had  no  First  Amendment  privilege  when  seeking  to 
shield  confidential  information  from  disclosure  to  grand 
juries  investigating  crimes. 

Courts  were  most  likely  to  rule  in  favor  of  journalists 
when  journalists  sought  to  quash  subpoenas  for 
nonconf ident ial  information  in  civil  cases  in  which  they 
were  not  parties.  In  such  cases,  journalists  won  fifty-six 
favorable  rulings  in  eighty-six  cases,  or  sixty-five 
percent.  In  cases  in  which  criminal  defendants  or 
prosecutors  sought  nonconf idential  information,  courts  ruled 
in  favor  of  journalists  forty-five  times  in  eighty-two 
cases,  or  about  55  percent.  Libel  cases  were  split  evenly, 
six  favorable  and  six  unfavorable. 

The  fact  that  courts  ruled  favorably  to  journalists  in 
only  shout  55  percent  of  criminal  cases  is  not  surprising. 
Criminal  defendants  are  protected  by  the  Sixth  Amendment, 
which  guarantees  them  the  right  to  fair  trials,  including 
compulsory  process.45  In  criminal  cases,  therefore,  courts 

45U.S.  Const,  amend.  VI  reads:  In  all  criminal 
prosecutions,  the  accused  shall  enjoy  the  right  to  a speedy 
and  public  trial,  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the  accusation;  to 
be  confronted  with  the  witnesses  against  him;  to  have 
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that  recognize  a privilege  for  nonconf idential  information 
must  balance  media  interests  against  the  Sixth  Amendment 
rights  of  defendants.  Although  the  Seventh  Amendment 
guarantees  the  right  to  a jury  trial  in  civil  suits,  it  does 
not  guarantee  a right  to  compulsory  process.46 

So,  for  example,  the  California  Supreme  Court  ruled 
that  journalists  must  testify  about  their  observations 
during  an  arrest  in  a criminal  case  despite  the  California 
shield  law's  absolute  language  barring  contempt  punishment 
for  journalists  who  refused  to  disclose  information.47  The 
court  said  the  defendant's  Sixth  Amendment  rights  had  to  be 
considered  in  a determination  of  whether  to  force  a 
journalist  to  testify.48  However,  the  same  court  in  the  same 
year  said  that  there  was  no  equivalent  right  requiring  that 
information  be  turned  over  to  civil  litigants.  The  court 
said  the  California  shield  law  was  "absolute"  in  regard  to 
civil  cases.49  More  recently,  the  California  Supreme  Court 

compulsory  process  for  obtaining  witnesses  in  his  favor,  and 
to  have  the  Assistance  of  Counsel  for  his  defense.  (Emphasis 
added) . 

46U.S.  Const,  amend.  VII,  reads:  In  Suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  jury,  shall  be  otherwise  reexamined  in  any  Court  of 
the  United  States,  than  according  to  the  rules  of  the  common 
law . 

47Delaney  v.  Superior  Court,  789  P.2d  934  (Cal.  1990). 

48 Jd.  at  948. 

49New  York  Times  Co.  v.  Superior  Court,  796  P.2d  811 
(Cal . 1990) . 
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said  that  the  state  did  not  have  the  same  constitutional 
rights  to  due  process  as  a criminal  defendant  and  so  could 
not  claim  an  overriding  interest  in  overcoming  the  state's 
shield  law.50 

The  results  of  this  study  are  fairly  consistent  with 
previous  empirical  studies  of  privilege  cases.  An 
unpublished  1983  study  of  131  journalist's  privilege  cases 
decided  since  Branzburg  found  that  courts  were  favorable  to 
privilege  claims  73  percent  of  the  time  in  civil  cases  in 
which  journalists  were  not  parties,  52  percent  of  the  time 
in  libel  cases  and  criminal  cases,  and  43  percent  of  the 
time  in  grand  jury  cases.51  The  same  study  found  that 
journalists  fared  much  better  in  federal  courts  than  in 
state  courts  in  nonparty  civil  cases  (80  percent  favorable 
to  50  percent  favorable)  and  libel  cases  (63  percent  to  41 
percent) , but  better  in  the  states  in  criminal  cases  (58 
percent  to  44  percent)  and  grand  jury  cases  (45  percent  to 
33  percent) . The  study  did  not  discuss  a distinction  between 
confidential  and  nonconf idential  privilege  cases.  It  should 
be  noted  that  the  study  is  more  than  seventeen  years  old. 

In  another  unpublished  study,  this  one  concerning 
states  without  shield  laws,  it  was  found  that  journalists 

50Miller  v.  Superior  Court,  1999  Cal.  LEXIS  7198. 

51Stanley  T.  Wearden  et  al . , Confidential  News  Sources 
Since  Branzburg : Applying  a Social  Science  Research 
Technique  to  a Legal  Problem  (1983)  (unpublished  paper 
presented  at  Association  for  Education  in  Journalism  and 
Mass  Communication  annual  convention,  Corvallis,  Ore.). 
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won  52  percent  of  all  cases  in  which  privileges  were 
claimed.52  The  total  included  both  confidential  and 
nonconf idential  privilege  cases,  and  the  numbers  showed  that 
journalists  fared  far  worse  when  nonconf idential  material 
was  sought.  However,  that  study  used  different  methodology 
than  this  one  to  categorize  cases  and  also  included  cases 
from  Florida,  which  has  since  passed  a shield  law. 

In  a published  study  of  cases  in  shield  law  states,  the 
researchers  found  in  1997  that  journalists  won  54  percent  of 
the  time  when  asserting  privileges  for  either  confidential 
or  nonconf idential  information.53  Journalists  won  70  percent 
of  the  time  when  they  sought  to  protect  confidential  source 
identities  but  did  not  break  even  overall  in  cases  involving 
nonconf idential  information.  The  methodology  was  similar  to 
the  methodology  in  the  non- shield  law  study  cited  above  and 
the  study  did  not  include  cases  from  Florida  and  North 
Carolina,  which  had  not  passed  shield  laws  as  of  1997. 
Looking  Closer  at  the  Numbers 

In  the  discussion  above,  it  was  assumed  that  courts 
were  less  favorable  to  journalists'  claims  of  privilege  in 


“Laurence  B.  Alexander,  Protection  Without  a Shield: 
Revisiting  the  Journalist's  Common  Law  Privilege  Table  1 
(unnumbered  page)  (1997)  (unpublished  paper  presented  at 
Association  for  Education  in  Journalism  and  Mass 
Communication  annual  Convention,  Chicago,  111.). 

“Laurence  B.  Alexander  & Ellen  M.  Bush,  Shield  Laws  on 
Trial:  State  Court  Interpretation  of  the  Journalist's 
Statutory  Privilege  Table  1 (unnumbered  page) , 23  J.  of 
Legis.  215  (1997)  . 
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criminal  cases  than  civil  cases  because  of  the  Sixth 
Amendment  rights  of  defendants.  However,  is  it  true  that 
courts  are  less  often  favorable  to  journalists'  claims  when 
criminal  defendants  seek  nonconf idential  information? 
Likewise,  do  courts  differentiate  between  the  rights  of 
civil  defendants  and  civil  plaintiffs  in  privilege  cases? 

The  1983  empirical  study  cited  above54  attempted  to 
answer  that  question  for  all  privilege  cases  since  Branzburg 
v.  Hayes  was  decided  in  1972.  The  study  found  that,  in 
considering  all  cases  in  both  federal  and  state  courts, 
journalists  fared  better  when  the  civil  plaintiff  sought 
information  in  cases  in  which  the  journalist  was  not  a 
party.  Journalists  won  favorable  rulings  80  percent  of  the 
time  versus  67  percent  of  the  time  when  civil  defendants 
sought  information.55  In  libel  cases  in  which  journalists  or 
their  employers  were  parties,  courts  ruled  in  ways  favorable 
to  journalists  on  privilege  questions  53  percent  of  the 
time.56  In  criminal  cases,  journalists  won  favorable  rulings 
only  30  percent  of  the  time  when  prosecutors  or  judges 
sought  information  but  59  percent  of  the  time  when  criminal 
defendants  sought  information.57  When  grand  juries  sought 
information,  journalists  won  favorable  rulings  42  percent  of 

54Wearden,  et  al . , supra  note  51. 

55Xd.  at  Table  2 (unnumbered  page)  . 

56  Id. 


57  Jd. 
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the  time.58  The  study  did  not  differentiate  between 
confidential  and  nonconf idential  information. 

As  stated  above,  the  question  of  how  often  courts  look 
favorably  on  journalists'  assertions  of  privilege  is  often  a 
question  of  jurisdiction.  Although  making  comparisons  by 
considering  all  cases  by  type  of  court  jurisdiction 
(federal,  states  without  shield  laws,  states  with  shield 
laws)  may  be  enlightening  in  a general  way,  such  a 
comparison  does  not  allow  one  to  consider  how  differences 
among  jurisdictions  affect  the  totals.  For  example,  are  the 
numbers  skewed  by  a large  number  of  cases  in  one  or  more 
states  or  a few  federal  Court  of  Appeals  circuits  that  have 
been  favorable  or  unfavorable  to  the  media? 

Table  9-3  below  shows  in  a more  detailed  manner  the 
number  of  cases  involving  nonconf idential  material  that  have 
been  decided  favorably  or  unfavorably  to  the  media  in  each 
jurisdiction.  The  table  also  considers  the  question  of 
whether  who  is  asking  for  the  information  --a  criminal 
defendant,  civil  plaintiff,  etc.  --  helps  determine  how  the 
case  will  turn  out. 

For  the  purposes  of  this  more  detailed  examination, 
cases  with  split  decisions  are  counted  more  than  once,  with 
each  ruling  on  a particular  privilege  claim  counted.  Federal 
decisions  are  reported  according  to  appellate  court 
jurisdiction,  so  that  district  court  decisions  in  the  states 


58Id. 
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that  comprise  the  First  Circuit  are  listed  directly  beneath 
the  appellate  court  decisions  in  that  circuit,  and  so  on. 
Decisions  in  the  state  courts  are  divided  for  the  states  in 
which  there  is  more  than  one  level  of  appellate  court  by 
denoting  "High  Court"  and  "App.  Court"  (intermediate 
appellate  court)  under  each  state  name.  States  with 
relatively  new  shield  laws  --  Colorado,  Florida,  Georgia, 
and  North  Carolina  --  are  divided  into  subcategories  for 
pre-  and  post-shield  law  cases. 

States  without  shield  laws  are  denoted  in  italics.  For 
the  purposes  of  this  chart,  the  federal  diversity- 
jurisdiction  rulings,  in  which  federal  courts  decide  cases 
based  on  state  law,  are  included  with  the  federal  courts. 

The  totals  column  ("T")  represents  the  total  number  of 
cases,  not  the  total  number  of  decisions.  Because  the  courts 
sometimes  reach  more  than  one  decision  in  a case,  the  total 
numbers  of  decisions  and  cases  will  not  match. 

To  save  space,  the  various  categories  of  cases  are 
abbreviated  at  the  top  of  each  column.  Criminal  defendant  is 
abbreviated  "Cr.  Def . , " criminal  prosecutor  "Cr.  Pro.," 
civil  defendant  "Civ.  Def.,"  civil  plaintiff  "Civ.  Pla.," 
libel  plaintiff  "Lib.  Pla."  and  grand  jury  "G.J." 
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Table  9-3.  Favorable-Unfavorable  Rulings,  by  Jurisdiction 
and  Party  Seeking  Nonconf idential  Information 


Cr. 
Def . 

Cr. 

Pro. 

Civ. 
Def . 

Civ. 
Pla . 

Lib . 
Pla. 

G.  J. 

T 

FEDERAL 

1st  Cir. 

0-1 

1 

District 

1-0 

1-1 

1-0 

4 

2d  Cir.1 

2-1 

2-1 

0-2 

7 

District 

1-1 

0-2 

4-1 

3-2 

0-2 

0-1 

16 

3d  Cir.2 

2-2 

3-0 

6 

District 

1-0 

1-0 

3-0 

2-1 

8 

4th  Cir. 

0-2 

1-0 

3 

District 

0-2 

1-1 

4 

5th  Cir.3 

0-1 

0-1 

1 

District 

1-0 

2-0 

0-3 

6 

6th  Cir. 

District 

7th  Cir. 

District4 

2-0 

3-0 

2-1 

7 

8th  Cir. 

District 

1-1 

0-1 

3 

includes  United  States  v.  Cutler,  6 F.3d  67  (2d  Cir.  1993),  in 
which  the  court  ordered  news  organizations  to  comply  with  a criminal 
defendant's  subpoena  for  unpublished  notes  and  outtakes  of  the 
defendant  s statements  to  reporters  but  guashed  the  defendant' s subpoena 
for  notes  and  outtakes  of  interviews  with  government  officials . 

2 Includes  United  States  v.  Cuthbertson,  630  F.2d  139  (3d  Cir. 

1980) , in  which  the  court  ordered  CBS  to  comply  with  a defense  subpoena 
for  outtakes  of  interviews  with  government  witnesses  but  quashed  the 
part  of  the  subpoena  demanding  outtakes  of  interviews  with  other  people 
not  on  the  government's  witness  list. 

includes  United  States  v.  Smith,  135  F.3d  963  (5th  Cir.  1998),  in 
which  the  Fifth  Circuit  of  the  U.S.  Courts  of  Appeals  ordered  a 
television  station  to  comply  with  both  defense  and  prosecution  subpoenas 
for  outtakes  of  an  interview  with  an  arson  suspect . 

“Includes  Reitz  v.  Gordon,  26  Media  L.  Rep.  1447  (BNA)  (N.D.  111. 
1997) , in  which  a district  court  quashed  subpoenas  from  both  sides  in  a 
civil  case  for  a newspaper's  unpublished  photographs. 
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Table  9-3,  continued 


Cr. 
Def . 

Cr . 
Pro . 

Civ. 
Def . 

Civ. 
Pla . 

Lib . 
Pla . 

G.  J. 

T 

9th  Cir. 

2-0 

2 

District 

0-1 

3-0 

3-1 

8 

10th  Cir. 

District 

0-2 

2-1 

5 

11th  Cir. 

District 

5-0 

2-0 

1-1 

3-1 

12 

D.C.  Cir. 

District 

0-1 

1-0 

2 

STATES 

Alabama 

Alaska 

High  Ct. 

Arizona 

High  Ct . 

App . Ct . 

0-1 

0-1 

0-1 

2 

Arkansas 

High  Ct . 

App . Ct . 

California 

High  Ct . 

1-1 

1-0 

1-0 

4 

App . Ct . 

2-1 

1-0 

0-1 

1-0 

6 

Colorado,  pre 

High  Ct. 

0-1 

1 

App . Ct . 

Colorado,  post 

High  Ct. 

1-0 

1 

App . Ct . 
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Table  9-3,  continued 


Cr. 
Def . 

Cr. 
Pro . 

Civ. 
Def . 

Civ. 
Pla . 

Lib . 
Pla . 

G.  J. 

T 

Delaware 

1-0 

1 

Florida,  pre 

High  Ct . 

0-2 

2 

App . Ct . 

0-2 

1-2 

1-0 

2-2 

10 

Florida,  post 

High  Ct . 

1-0 

1-0 

1-0 

3 

App . Ct . 

Georgia,  pre 

High  Ct. 

1-0 

1 

App . Ct . 

0-1 

1 

Georgia,  post 

High  Ct . 

App . Ct . 

1-0 

1 

Hawaii 

High  Ct . 

App . Ct . 

Idaho 

High  Ct. 

0-1 

1 

App . Ct . 

Illinois 

High  Ct . 

App . Ct . 

1-0 

1 

Indiana 

High  Ct.5 

1-1 

1-0 

2 

App . Ct . 

1-1 

2 

5 Includes  WTHR-TV  v.  Cline,  693  N.E.2d  1 (Ind.  1998),  in  which  the 
Indiana  Supreme  Court  ordered  a television  station  to  comply  with  a 
criminal  defendant's  subpoena  for  outtakes  of  the  station's  interview 
with  her  but  determined  that  the  rest  of  the  subpoena  was  overbroad. 
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Table  9-3,  continued 


Cr . 
Def . 

Cr. 
Pro . 

Civ. 
Def . 

Civ. 
Pla . 

Lib . 
Pla . 

G.  J. 

T 

Iowa 

High  Ct. 

1-0 

1-0 

1-1 

4 

App . Ct . 

Kansas 

High  Ct . 

App . Ct . 

Kentucky 

High  Ct. 

App . Ct . 

Louisiana 

High  Ct. 

App . Ct . 

1-0 

1 

Maine 

0-1 

0-1 

2 

Maryland 

0-1 

0-1 

2 

Massachusetts 

High  Ct.6 

0-2 

0-1 

0-1 

0-1 

0-1 

0-1 

2 

App . Ct . 

Michigan 

High  Ct. 

App . Ct . 

0-1 

1 

includes  In  Re  Promulgation  of  Rules  Regarding  Protection  of 
Confidential  News  Sources,  479  N.E.2d  154  (Mass.  1985),  in  which  the 
Massachusetts  Supreme  Court  refused  a request  from  a task  force  to 
create  a journalist's  privilege  as  a court  rule.  Because  the  court 
refused  to  create  a rule,  the  case  is  reported  in  Table  9-3  as  a loss  in 
all  six  categories . 
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Table  9-3,  continued 


Cr . 
Def . 

Cr . 
Pro . 

Civ. 
Def  . 

Civ. 
Pla . 

Lib . 
Pla. 

G.  J. 

T 

Minnesota 

High  Ct . 

0-1 

1 

App . Ct . 

0-1 

0-1 

0-1 

3 

Mississippi 

Missouri 

High  Ct. 

App . Ct . 

0-1 

1 

Montana 

0-1 

1 

Nebraska 

High  Ct. 

App . Ct . 

Nevada 

New  Hampshire 

New  Jersey 

High  Ct . 

2-0 

1-0 

3 

App . Ct . 

1-0 

1 

New  Mexico 

High  Ct. 

App . Ct . 

1-0 

1 

New  York 

High  Ct. 

1-0 

0-1 

2 

App . Ct . 

1-1 

0-3 

1-2 

8 

N.  Carolina,  pre 

High  Ct. 

App . Ct . 
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Table  9-3,  continued 


Cr . 
Def . 

Cr . 
Pro . 

Civ. 
Def  . 

Civ. 
Pla . 

Lib . 
Pla . 

G.  J. 

T 

N.  Carolina,  post 

High  Ct. 

0-2 

2 

App . Ct . 

North  Dakota 

High  Ct . 

0-1 

1 

App . Ct . 

Ohio 

High  Ct.7 

0-1 

0-1 

1 

App . Ct . 

0-1 

0-1 

2 

Oklahoma 

High  Ct. 

App . Ct . 

Oregon 

High  Ct. 

App . Ct . 

2-0 

2 

Pennsylvania 

High  Ct. 

0-1 

1-0 

2 

App.  Ct.8 

0-1 

1-1 

2 

Rhode  Island 

0-1 

1 

S.  Carolina 

High  Ct . 

App . Ct . 

South  Dakota 

’includes  State  ex  rel . National  Broadcasting  Co.  v.  Court  of 
Common  Pleas,  556  N.E.2d  1120  (Ohio  1990),  in  which  the  Ohio  Supreme 
Court  ordered  NBC  to  preserve  all  "news  and  commentary"  tapes  about  a 
murder  case  so  that  both  sides  could  subpoena  them. 

includes  Davis  v.  Glanton,  705  A. 2d  879  (Pa.  Super.  Ct.  1997),  in 
which  a Pennsylvania  Superior  Court  quashed  part  of  a civil  plaintiff's 
subpoena  as  overbroad  but  upheld  portion  seeking  notes  and  other 
information  about  a particular  story  about  the  underlying  controversy. 
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Table  9-3,  continued 


Cr. 
Def . 

Cr. 
Pro . 

Civ. 
Def . 

Civ. 
Pla . 

Lib . 
Pla . 

G.  J. 

T 

Tennessee 

High  Ct. 

1-0 

1 

App . Ct . 

1-0 

1-0 

1-0 

3 

Texas 

High  Ct . 

1-1 

0-1 

3 

App . Ct . 

1-0 

1-0 

0-1 

3 

Utah 

High  Ct . 

App . Ct . 

Vermon  t9 

1-0 

1-0 

1 

Virginia 

High  Ct . 

App . Ct . 

Washington 

High  Ct . 

App . Ct . 

West  Virginia 

1-0 

1-0 

2 

Wisconsin 

High  Ct. 

App.  Ct. 

1-0 

1 

Wyoming 

TOTALS 

36-24 

13-20 

28-13 

29-23 

6-8 

1-10 

195 

Includes  State  v.  Gundlah,  624  A. 2d  368  (Vt.  1993),  in  which  a 
court  dismissed  as  moot  a contempt  case  against  a reporter  who  refused 
to  comply  with  subpoenas  from  both  the  prosecution  and  the  defendant  in 
a criminal  case. 
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Breaking  Down  the  Numbers 

In  general,  then,  journalists  fared  better  in  cases  in 
which  criminal  defendants  sought  information  than  in  cases 
in  which  criminal  prosecutors  sought  information.  This  is 
somewhat  surprising  given  that  the  Sixth  Amendment  protects 
criminal  defendants'  rights  to  compulsory  process  but 
prosecutors  have  no  similar  constitutional  rights.  However, 
one  clue  to  the  reason  may  lie  in  the  number  of  cases.  As 
Table  9-3  shows,  there  were  nearly  twice  as  many  rulings  on 
defense  subpoenas  as  prosecution  subpoenas  for 
nonconf idential  information  (sixty  to  thirty- three) . 
Prosecutors  may  be  more  reluctant  than  defense  attorneys  to 
issue  questionable  subpoenas  because  defense  attorneys  are 
seeking  any  evidence  that  may  help  establish  a reasonable 
doubt  about  a defendant's  guilt.  Therefore,  it  may  be  that 
courts  are  more  skeptical  of  defense  subpoenas  because  at 
least  some  are  frivolous . 

Other  numbers  are  not  surprising.  Journalists  fared 
well  in  all  types  of  civil  cases  but  poorly  in  grand  jury 
cases.  Favorable  rulings  only  barely  outnumbered  unfavorable 
rulings  in  libel  cases,  where  a journalist  would  be  likely 
to  meet  resistance  to  asserting  a privilege  when  the 
journalist  or  his  or  her  employer  is  a party  to  the  case. 
Also,  in  addition  to  Branzburg  v.  Hayes, 59  another  U.S. 
Supreme  Court  ruling  set  a precedent  loosely  related  to 

59408  U.S.  665  (1972)  . 
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privilege  claims  in  libel  suits.  In  Herbert  v.  Lando,60  the 
Supreme  Court  in  1979  ruled  that  journalists  had  no  First 
Amendment  right  to  shield  "editorial  processes, " such  as 
internal  memos  and  conversations  among  editors  and 
reporters,  from  disclosure  to  libel  plaintiffs. 

Overall,  there  are  few  surprises  in  the  totals  when  all 
cases  are  considered.  However,  the  totals  for  all 
jurisdictions  do  not  tell  how  well  journalists  fare  in 
particular  jurisdictions  when  asserting  a privilege  for 
nonconf idential  information.  To  better  understand  what  the 
numbers  mean  in  a more  practical  sense,  it  is  necessary  to 
examine  them  by  jurisdiction. 

Jurisdictional  Differences  Regarding  the  Privilege 

The  number  of  blank  cells  in  Table  9-3  illustrates  why 
generalizations  can  be  misleading.  Research  for  this 
dissertation  found  195  cases  at  the  federal  appellate  and 
trial  court  levels  and  state  appeal -court  levels  in  which 
journalists  asserted  a privilege  to  protect  nonconf idential 
information  from  forced  disclosure.  While  that  is  a fairly 
significant  number  of  cases,  there  is  little,  if  any,  clear 
nationwide  consensus  about  when  and  why  journalists  may  feel 
reasonably  confident  that  they  will  not  be  forced  to  supply 
information  to  prosecutors,  criminal  defendants,  grand 
juries,  or  civil  litigants.  Most  journalists  probably  do  not 
care  whether  there  is  a nationwide  consensus  on  the 

60Herbert  v.  Lando,  441  U.S.  153  (1979)  . 
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privilege  issue  as  long  as  they  are  protected  in  their  own 
communities.  But  as  the  analysis  below  will  show,  the  195 
cases  are  scattered  among  state  and  federal  courts  in  such  a 
way  that  in  most  jurisdictions,  there  is  not  enough  case  law 
in  all  types  of  proceedings  to  give  a clear  picture  of  how 
much  protection  journalists  can  expect  when  they  are 
subpoenaed. 

Federal  courts 

Among  federal  appellate  courts,  only  the  First,  Second, 
Third,  Fourth,  Fifth  and  Ninth  Circuits  of  the  U.S.  Courts 
of  Appeals  have  considered  whether  there  is  a federal 
privilege  for  nonconf idential  information.  However,  district 
courts  in  all  of  the  appellate  jurisdictions  except  the 
Sixth  Circuit  have  decided  at  least  two  cases  in  which 
journalists  have  asserted  a claim  of  privilege  for 
nonconf idential  information.  Although  appellate  court 
rulings  are  more  important  because  they  set  binding 
precedents  for  all  federal  courts  in  their  circuits, 
district  court  opinions  are  often  persuasive  precedent  for 
both  other  district  courts  and  appellate  courts.  As  the 
Second  Circuit  of  the  U.S.  Courts  of  Appeals  suggested  in 
Gonzalez  v.  National  Broadcasting  Co.,61  precedent  sometimes 
is  a "bottom  up"  concept:  sometimes  precedent  develops  in 
the  district  courts  that  later  influences  appellate  courts. 
The  court  noted  that  "it  is  in  the  district  courts  that  most 

611998  U.S.  App.  LEXIS  38583  (2d  Cir.  1998). 
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discovery  litigation  occurs,  and  appeals  from  discovery 
rulings  are  relatively  infrequent."62  So  although  appellate 
rulings  have  more  force  as  precedent,  district  court 
precedent  can  be  persuasive  even  for  higher  courts. 

The  timing  of  decisions  also  is  important  in 
determining  the  state  of  privilege  law  in  any  given 
jurisdiction.  The  most  recent  decisions  in  any  jurisdiction 
are  better  indicators  of  where  the  law  is  heading  than  older 
decisions.  In  some  instances,  appellate  courts  have  changed 
the  direction  of  the  law  that  had  been  indicated  by  earlier 
appellate  and  district  court  decisions  in  a given  circuit. 
This  is  true  in  states  as  well,  where  the  passage  or 
amendment  of  a shield  law  may  radically  change  the  level  of 
protection  for  nonconf idential  information  in  a state. 

In  an  attempt  to  better  understand  the  nature  of  the 
law  regarding  the  privilege  for  nonconf idential  information 
in  federal  courts,  the  following  discussion  will  take  a 
circuit-by-circuit  look  at  federal  case  law. 

First  Circuit.  The  First  Circuit  of  the  U.S.  Courts  of 
Appeals  did  not  completely  rule  out  the  existence  of  a 
privilege  for  nonconf idential  information  in  United  States 
v.  LaRouche  Campaign 63  but  determined  that  criminal 
defendants'  need  for  nonconf idential  information  from  NBC  in 
that  case  outweighed  NBC's  First  Amendment  claims.  There 

62Xd.  at  **18. 

63  8 41  F . 2d  1176  (1st  Cir.  1988)  . 
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have  been  four  district  court  rulings  in  the  First  Circuit, 
three  of  which  preceded  LaRouche . In  Lynch  v.  Riddell , 64  a 
district  court  in  Massachusetts  determined  that  there  was  no 
privilege  for  nonconfident ial  material  sought  by  a civil 
defendant.  Three  years  later,  in  Holton  v.  Rothschild , 65  a 
district  court  in  Massachusetts  ruled  in  favor  of 
journalists  seeking  to  protect  both  confidential  and 
nonconf idential  information  from  forced  disclosure  to  a 
civil  defendant.  In  1976,  a Rhode  Island  district  court 
ruled  in  favor  of  journalists  seeking  to  prevent  forced 
disclosure  of  information  to  a civil  plaintiff.66  In  the 
only  post -LaRouche  case  in  district  courts  in  the  First 
Circuit,  a district  court  in  Massachusetts  denied  a criminal 
prosecutor' s motion  for  an  order  to  compel  production  of 
outtakes  from  a television  station.  The  court  in  United 
States  v.  Shay 67  did  not  reach  the  merits  of  the  privilege, 
however,  determining  instead  that  the  motion  was  premature. 

Second  Circuit.  The  Court  of  Appeals'  most  recent 
decision,  Gonzalez  v.  National  Broadcasting  Co.,68  found  in 
favor  of  a civil  plaintiff  seeking  outtakes  from  an  NBC  news 
show.  The  Second  Circuit  panel  also  ruled  for  the  first  time 

648  Media  L.  Rep.  2290  (BNA)  (D.  Mass.  1982). 

65108  F.R.D.  720  (D.  Mass.  1985). 

66Apel  v.  Murphy,  70  F.R.D.  651  (D.R.I.  1976). 

6721  Media  L.  Rep.  1415  (BNA)  (D.  Mass.  1993). 

681998  U.S.  App.  LEXIS  38583  (2d  Cir.  1998)  . 
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in  Gonzalez  that  a party  seeking  a journalist's 
nonconfident ial  information  needed  to  make  a "less 
demanding"  showing  than  a party  seeking  confidential 
material.69  The  panel  determined  that  a civil  litigant  need 
only  show,  in  order  to  overcome  a qualified  journalist's 
privilege,  that  the  information  is  of  likely  relevance  and 
is  not  reasonably  obtainable  elsewhere.70  The  court  noted  in 
Gonzalez  that  its  long-standing  test  for  overcoming  the 
qualified  privilege  for  confidential  information  was  a 
showing  that  the  information  sought  was  highly  material  and 
relevant,  necessary  or  critical  to  the  maintenance  of  the 
underlying  claim,  and  not  obtainable  from  other  available 
sources.71  The  Court  of  Appeals  had  established  the  latter 
test  in  a 1982  confidential-source  case.  In  Re  Petroleum 
Products  Antitrust  Litigation.12  Before  Gonzalez,  the  Second 
Circuit  had  not  indicated  that  the  showing  was  different  for 
nonconf idential  information  than  it  was  for  confidential 
information.73  The  Gonzalez  ruling  thus  casts  doubt  on  the 

69 Jd.  at  **4  . 

70Id.  at  **22. 

71Jd.  at  **12  ( citing  In  Re  Petroleum  Products 
Antitrust  Litigation,  680  F.2d  5,  7 (2d  Cir.  1982)). 

72  6 8 0 F . 2d  5 (2d  Cir.  1982). 

73See,  e.g.,  von  Bulow  by  Auersperg  v.  von  Bulow,  811 
F . 2d  136  (2d  Cir.  1987)  (qualified  federal  privilege  applies 
to  nonconf idential  information  but  not  to  book  author 
subpoenaed  by  plaintiff  in  this  case) ; Krase  v.  Graco,  79 
F.3d  346  (2d  Cir.  1996)  (civil  defendant  did  not  make 
required  showing  under  federal  and  state  qualified  privilege 
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efficacy  of  the  privilege  for  nonconf idential  information  in 
criminal  as  well  as  civil  cases  in  that  circuit. 

Because  Gonzalez  is  so  recent,  no  district  courts  in 
the  Second  Circuit  have  issued  rulings  since  Gonzalez  was 
announced.  District  courts  have  ruled  in  sixteen  cases  in 
which  journalists  fought  subpoenas  for  nonconf idential 
information,  the  most  district-court  opinions  in  any  Court 
of  Appeals  circuit.  The  Second  Circuit  also  is  the  only 
appellate  circuit  in  which  district  courts  have  ruled  in 
criminal,  civil,  grand  jury,  and  libel  cases. 

District  courts  in  the  Second  Circuit  generally  have 
been  favorable  to  the  media  in  civil  cases  but  generally 
unfavorable  when  either  side  in  criminal  cases  subpoenaed 
the  media.  Both  libel  cases  and  the  only  grand  jury  case  in 
which  journalists  asserted  a privilege  resulted  in 
unfavorable  rulings  for  journalists.  By  contrast,  the  Court 
of  Appeals  has  been  slightly  more  favorable  to  the  media  in 
criminal  cases  than  civil  cases.  However,  the  difference 
between  the  appellate  court  and  the  district  courts  appears 
to  be  more  fact-based  than  philosophical. 


of  compelling  need  and  relevance  for  outtakes  of  NBC  news 
story);  United  States  v.  Cutler,  6 F.3d  67  (2d  Cir.  1993) 
(criminal  defendant  made  required  showing  of  relevance  only 
for  part  of  journalists'  information) ; United  States  v. 
Burke,  700  F.2d  70  (2d  Cir.  1983)  (criminal  defendant's 
failure  to  make  required  showing  justified  trial  court's 
decision  to  quash  subpoena  for  journalist  who  interviewed 
prosecution  witness) . 
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In  the  district  court  decisions  in  which  parties  sought 
nonconf idential  information  from  journalists,  journalists 
often  won  favorable  rulings  when  the  party  issuing  the 
subpoena  could  not  overcome  the  burden  imposed  by  the 
Petroleum  Products  test.74  When  journalists  lost,  however, 
it  was  either  because  the  subpoenaing  party  overcame  the 
burden  of  the  test75  or  because  the  court  determined  that 
the  information  was  not  covered  by  the  privilege.76  In  four 


74Millicom  v.  Giallanza,  10  Media  L.  Rep.  1591  (BNA) 
(S.D.N.Y.  1984)  (civil  plaintiff  failed  to  prove  subpoenaed 
information  relevant,  necessary  or  unavailable  elsewhere) ; 

In  Re  Behar,  779  F.Supp.  273  (S.D.N.Y.  1991)  (civil 
plaintiff  failed  to  show  lack  of  alternative  sources) ; Blum 
v.Schlegel,  150  F.R.D.  42  (W.D.N.Y.  1993)  (civil  plaintiff 
failed  to  show  lack  of  alternative  sources) ; United  States 
v.  Hendron,  820  F.Supp.  715  (E.D.N.Y.  1993)  (criminal 
defendant  failed  to  show  relevance) ; Pugh  v.  Avis  Rent  a Car 
System,  1997  U.S.  Dist.  LEXIS  16671  (S.D.N.Y.  1997)  (civil 
defendant  failed  to  show  relevance) ; Ryan  v.  Thoubboron,  26 
Media  L.  Rep.  1094  (BNA)  (S.D.N.Y.  1997)  (civil  defendants 
failed  to  show  relevance  and  lack  of  alternative  sources) . 

75Don  King  Productions,  Inc.  v.  Douglas,  131  F.R.D.  421 
(S.D.N.Y.  1990)  (information  sought  was  highly  relevant  and 
unavailable  elsewhere) ; United  States  v.  Markiewicz,  732 
F.Supp.  316  (N.D.N.Y.  1990)  (criminal  prosecutors  overcame 
burden  by  showing  information  was  relevant,  necessary  and 
unavailable  elsewhere;  required  showing  lighter  when 
information  nonconf idential) ; Aequitron  Medical  Inc.  v.  CBS 
Inc.,  24  Media  L.  Rep.  1025  (BNA)  (S.D.N.Y.  1995)  (in  libel 
case,  plaintiff  showed  information  was  highly  relevant, 
critical  to  case  an  unavailable  elsewhere) . 

76In  Re  Ziegler,  550  F.Supp.  530  (W.D.N.Y.  1982) 
(observations  of  alleged  criminal  activity  not  privileged) ; 
United  States  v.  Sanusi,  813  F.Supp.  149  (E.D.N.Y.  1992) 
(criminal  defendant  made  showing  necessary  to  obtain 
outtakes  of  film;  privilege  claim  weakened  by  apparent 
illegal  conduct  of  journalists  who  filmed  search  of 
defendant's  home);  SEC  v.  Seahawk  Deep  Ocean  Tech.,  Inc., 

166  F.R.D.  268  (D.  Conn.  1996)  (journalist  cannot  claim 
privilege  to  avoid  testifying  to  verify  statements  quoted  in 
story  in  criminal  case) . 
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diversity- jurisdiction  cases  in  which  district  courts 
interpreted  state  law,  the  decisions  were  favorable  to 
journalists  twice  after  1990,  when  the  New  York  legislature 
amended  the  state  shield  law  to  protect  nonconfident ial 
information.77  In  pre-1990  cases,  both  decisions 
interpreting  state  law  were  unfavorable  to  journalists.78 

Third  Circuit.  In  the  Third  Circuit,  the  law  regarding 
a federal  privilege  for  nonconfident ial  information  is 
murky.  In  two  privilege  actions  out  of  the  same  underlying 
criminal  case,  the  Court  of  Appeals  ruled  in  United  States 
v.  Cuthbertson 79  (" Cuthbertson  I")  that  the  trial  court  was 
within  its  discretion  to  order  in  camera  review  of  outtakes 
of  CBS  interviews  with  potential  witnesses  against  the 
defendant.  However,  the  Third  Circuit  panel  also  found  that 
part  of  the  subpoena,  calling  for  CBS  to  produce  outtakes  of 
interviews  with  nonwitnesses,  was  overbroad  and  should  be 
quashed.  When  CBS  again  appealed  after  the  trial  court 


77Sommer  v.  PMEC  Associates,  18  Media  L.  Rep.  2141 
(BNA)  (S.D.N.Y.  1991)  (civil  defendant  failed  to  prove 
relevance  and  lack  of  alternative  sources) ; Stephens  v. 
Amer.  Home  Assurance  Co.,  23  Media  L.  Rep.  1769  (BNA) 
(S.D.N.Y.  1995)  (civil  defendant  failed  to  show  information 
was  necessary  or  critical  or  lack  of  alternative  sources) . 
See  N.Y.  Civ.  Rights  Law  § 79-h  (West  1992,  Supp . 1999)  . 

78Solargen  Electric  Motor  Car  Corp . v.  Amer.  Motors 
Corp . , 506  F.Supp.  546  (N.D.N.Y.  1981)  (only  information 
gathered  under  "cloak  of  confidentiality"  privileged) ; 
Westmoreland  v.  CBS,  Inc.,  97  F.R.D.  703  (1983)  (libel 
plaintiff  entitled  to  copy  of  internal  report  about 
allegedly  libelous  newscast  when  report  was  not  treated  as 
confidential) . 

79630  F . 2d  139  (3d  Cir.  1980)  ("Cuthbertson  I"). 
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ordered  the  outtakes  of  interviews  with  witnesses  to  be 
released  to  the  defense,  however,  the  Third  Circuit  ruled  in 
favor  of  CBS  in  Cuthbertson  JJ.80  The  Court  of  Appeals 
determined  that  the  outtakes  did  not  contain  information 
that  contradicted  witnesses'  testimony  and  that  the  defense 
had  not  proved  that  the  information  was  unavailable 
elsewhere.  In  another  criminal  case,  the  Third  Circuit 
determined  in  United  States  v.  Criden 81  that  a journalist 
whose  source  for  a story  had  come  forward  could  not  then 
refuse  to  confirm  that  he  was  the  anonymous  source  she 
quoted  in  her  story. 

In  three  diversity- jurisdiction  libel  cases  in  which 
the  Third  Circuit  found  in  favor  of  journalists  fighting 
plaintiff  subpoenas,  the  Third  Circuit  relied  upon  its 
interpretation  of  Pennsylvania's  shield  law.82  The  Third 
Circuit  has  not  yet  determined  in  a case  interpreting 
federal  law  whether  journalists  may  protect  nonconf idential 
information  in  a civil  case  from  disclosure.  Also,  it  should 
be  noted  that  its  last  federal-law  case  on  the  privilege 
issue  was  Cuthbertson  II  in  1981. 


80651  F . 2d  189  (3d  Cir.  1981)  . 

81633  F . 2d  346  (3d  Cir.  1980)  . 

B2See  Steaks  Unlimited,  Inc.  v.  Deaner,  623  F.2d  264 
(3d  Cir.  1980);  Lai  v.  CBS,  Inc.,  726  F.2d  97  (3d  Cir. 
1984) ; Coughling  v.  Westinghouse  Broadcasting  and  Cable, 
Inc.,  780  F . 2d  340  (3d  Cir.  1985). 
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District  courts  in  the  Third  Circuit  have  ruled  eight 
times  on  journalists'  assertions  of  a privilege  for 
nonconf idential  information,  and  seven  decisions  have  been 
favorable  to  the  media.  Two  cases,  one  in  a diversity- 
jurisdiction  matter,  were  decided  before  Cuthbertson  I in 
1980.  A district  court  in  Pennsylvania  in  1977  ruled  in 
favor  of  the  media  on  state-law  grounds  in  a civil  case, 
Altemose  Construction  Co.  v.  Building  and  Construction 
Trades  Council,83  because  the  civil  defendant  could  not  show 
need  or  a lack  of  alternative  sources  for  the  information 
subpoenaed  from  a television  station.  In  a federal -quest ion 
case,  a district  court  in  Pennsylvania  determined  that  a 
criminal  defendant  had  not  shown  that  information  he  sought 
was  relevant  to  his  motion  for  a new  trial.84 

In  district  court  rulings  after  1980  in  the  Third 
Circuit,  the  only  unfavorable  ruling  was  the  most  recent.  In 
1999,  in  a diversity- jurisdiction  case,  In  Re  Barnard,85  a 
judge  in  Pennsylvania  refused  to  quash  a subpoena  for  a 
reporter  whose  source  was  known.  The  judge  said  that 
Pennsylvania's  shield  law  did  not  protect  journalists  from 
disclosing  information  that  would  not  identify  a source.  In 
five  cases  interpreting  federal  law,  district  courts  ruled 


83443  F.Supp.  489 

(E.D. 

Pa.  1977) . 

84United  States  v, 
1976) . 

. Homer 

, 411  F . Supp . 

972  (W.D 

851999  U.S.  Dist. 

LEXIS 

525  (E.D.  Pa. 

1999)  . 
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favorably  to  journalists  in  all  five  after  finding  that  the 
parties  seeking  to  compel  disclosure  had  not  met  the  burdens 
of  a three-part  test.86  All  but  one  sprang  from  civil  cases. 

Fourth  Circuit.  The  Court  of  Appeals  has  twice  ruled 
unfavorably  when  journalists  asserted  a privilege  for 
nonconf idential  information  in  criminal  cases  in  which 
prosecutors  sought  information.  In  United  States  v. 
Steelhammer , 87  the  Court  of  Appeals  en  banc  reversed  a panel 
decision.  The  full  court  determined  that  reporters  were 
guilty  of  contempt  for  refusing  to  testify  about 
observations  at  a coal  miners  union  meeting  at  which  an 
illegal  wildcat  strike  was  discussed.  The  court  also 
determined  that  because  the  underlying  proceeding  was  over, 
the  journalists  would  not  have  to  serve  jail  sentences  for 
contempt.88  In  a 1992  case,  In  Re  Shain , 89  the  Fourth  Circuit 


86Commonwealth  v.  Pennsylvania  Dental  Association,  8 
Media  L.  Rep.  2629  (BNA)  (M.D.  Pa.  1982)  (civil  antitrust 
defendant  failed  to  show  how  subpoenaed  information  was 
relevant  to  case);  Parsons  v.  Watson,  778  F.Supp.  214  (D. 
Del.  1991)  (civil  plaintiff  failed  to  show  lack  of 
alternative  sources);  In  Re  Scott  Paper  Co.  Securities 
Litigation,  145  F.R.D.  366  (E.D.  Pa.)  (plaintiffs  failed  to 
show  relevance  of  newsletter  publisher's  information);  Doe 
v.  Kohn,  Nast  & Graf,  853  F.Supp.  150  (E.D.  Pa.  1994)  (civil 
defendants  failed  to  show  relevance  of  outtakes  of 
interviews  with  plaintiff);  United  States  v.  Nat'l  Talent 
Associates,  Inc.,  25  Media  L.  Rep.  2550  (BNA)  (D.N.J.  1997) 
(government  failed  to  show  lack  of  alternative  sources  to 
network's  outtakes). 

87561  F . 2d  539  (4th  Cir.  1977)  . 

88 Jd.  at  540. 

89978  F . 2d  850  (4th  Cir.  1992)  . 
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determined  that  journalists  called  to  testify  about 
interviews  with  a state  legislator  facing  criminal  charges 
in  South  Carolina  had  no  privilege  because  the  interviews 
were  nonconf idential  and  the  subpoenas  were  not  issued  in 
bad  faith  or  for  harassment  purposes.  However,  the  Fourth 
Circuit  did  find,  indirectly,  that  a privilege  existed  for 
nonconf idential  information  in  a civil  case  in  1993.  In 
Church  of  Scientology  International  v.  Daniels,90  a Fourth 
Circuit  panel  agreed  with  a District  Court  in  Virginia  that 
the  church  had  not  made  the  required  showing  of  relevancy, 
compelling  need,  and  lack  of  other  sources.91  However,  the 
court  did  not  make  it  clear  whether  it  considered  the 
subpoenaed  materials  confidential  or  nonconf idential . 

There  have  been  only  four  district  court  decisions  in 
nonconf idential -privilege  cases  in  the  Fourth  Circuit,  all 
in  civil  cases . The  three  cases  that  preceded  Church  of 
Scientology  International  v.  Daniels  were  all  unfavorable  to 


90  9 9 2 F . 2d  1329  (4th  Cir.  1993). 


91  Id.  at  1335. 
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the  media.92  In  Penland  v.  Long , 93  however,  which  was  decided 
two  years  after  Daniels,  a North  Carolina  district  court 
determined  that  Daniels  required  that  the  same  balancing 
test  be  used  whether  subpoenas  sought  nonconfident ial  or 
confidential  information.  The  court  determined  that  the 
civil  plaintiffs  in  Penland  had  not  met  the  burden  of 
proving  relevancy,  compelling  interest,  and  lack  of  other 
available  sources.94 

Fifth  Circuit.  The  Court  of  Appeals  has  ruled  in  only 
one  criminal  case,  United  States  v.  Smith95  in  1998,  in 
which  both  prosecutors  and  the  defendant  sought  outtakes  of 
a nonconfident ial  interview  with  the  defendant.  The  Court  of 
Appeals  ruled  in  that  case  that  journalists  have  no 
privilege  not  to  disclose  nonconf idential  information  in  a 
criminal  case.96  The  court  determined  that  Branzburg  v. 


92Gilbert  v.  Allied  Chemical  Corp . , 411  F . Supp . 505 
(E.D.  Va.  1976)  (journalists  have  qualified  privilege  for 
confidential  information  but  no  privilege  for 
nonconf idential  information) ; Miller  v.  Mecklenberg  County, 
602  F.Supp.  675  (W.D.N.C.  1985)  (no  privilege  covers 
nonconf idential  information  supplied  to  reporter  by 
confidential  source);  Stickels  v.  Gen'l  Rental  Co.,  750 
F.Supp.  729  (E.D.  Va . 1990)  (privilege  applies  to 
nonconf idential  information  but  civil  litigant's  need 
overcomes  "slight  administrative  burden"  on  newspaper  of 
complying  with  subpoena  for  unpublished  photographs) . 

"922  F.Supp.  1080  (W.D.N.C.  1995). 

94  Id.  at  1084. 

"135  F . 3d  963  (5th  Cir.  1998). 


96Jd.  at  972. 
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Hayes  denied  the  press  any  First  Amendment  privilege  outside 
of  protection  from  harassment.97 

In  the  district  courts,  all  five  district  court 
opinions  interpreting  federal  law  and  one  diversity- 
jurisdiction  case  were  decided  before  Smith.  A district 
court  in  Texas  quashed  a subpoena  from  a criminal  defendant 
in  1982,  finding  that  the  defendant  had  no  compelling  need 
for  outtakes  from  a television  station  that  covered  the 
investigation  leading  to  the  defendant's  arrest.98  In  five 
civil  cases,  district  courts  in  the  Fifth  Circuit  ruled 
unfavorably  in  three  instances  in  which  civil  plaintiffs 
sought  information  from  journalists  but  favorably  in  the  two 
cases  in  which  civil  defendants  sought  information.  Nothing 
in  the  cases  suggest  that  the  cases  were  decided  as  they 
were  based  on  whether  the  subpoenaing  party  was  a defendant 
or  plaintiff.  In  the  three  unfavorable  rulings,  a 
Mississippi  district  court  determined  in  1986  that  there  was 
no  federal  privilege  for  nonconf idential  information; 99  a 
Louisiana  district  court  ruled  likewise;100  and  a Texas 
district  court  found  no  privilege  for  nonconf idential 


91  Id.  at  970-971. 

98United  States  v.  Smalley,  9 Media  L.  Rep.  1252  (BNA) 
(N.D.  Tex.  1982)  . 

"Pyron  v.  Madison  County,  13  Media  L.  Rep.  1621  (BNA) 
(S.D.  Miss.  1986)  . 

100Cinel  v.  Connick,  792  F . Supp . 492  (E.D.  La.  1992)  . 
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information  in  Texas  law  in  a diversity- jurisdiction  case.101 
In  two  civil  cases  in  which  journalists  won  favorable 
rulings,  a district  court  in  Texas  in  1993  quashed  subpoenas 
from  defendants  in  a sexual  harassment  case  for  tape 
recordings  of  a newspaper  reporter's  interviews  with  the 
plaintiffs.102  The  court  determined  that  the  defendants  had 
not  made  the  required  showing  of  need,  relevancy,  and  lack 
of  alternative  sources.103  In  Brinston  v.  Dunn , 104  a 
Mississippi  district  court  in  1996  quashed  a subpoena  for 
unpublished  notes  from  an  interview  with  the  plaintiff, 
citing  a lack  of  need  or  relevancy.105 

Seventh  Circuit.  The  Court  of  Appeals  has  not  ruled  on 
whether  there  is  a privilege  for  nonconf idential  information 
in  federal  law.  District  courts  have  ruled  in  seven  cases  in 
which  nonconf idential  information  was  sought,  all  but  one 
favorable  to  the  media.  The  exception  was  a civil  case  in 
Illinois  in  1982,  in  which  a court  ruled  that  journalists 
had  no  privilege  preventing  them  from  testifying  about  their 
observations.  The  journalists  had  written  about  and 
photographed  conditions  in  city  parks,  and  plaintiffs  in  a 

101De  La  Paz  v.  Henry's  Diner,  Inc.,  945  F.Supp.  484 
(N.D.  Tex.  1996) . 

102Holland  v.  Centennial  Homes,  22  Media  L.  Rep.  2270 
(BNA)  (N.D.  Tex.  1993) . 

103Xd.  at  2275. 

104  9 1 9 F.Supp.  240  (S.D.  Miss.  1996)  . 

105 Id.  at  244. 
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civil  rights  lawsuit  charging  the  city  with  acting  in  a 
discriminatory  manner  in  maintaining  the  parks  subpoenaed 
the  journalists.106  In  the  other  cases,  district  courts  ruled 
favorably  for  journalists  in  two  cases  in  which  criminal 
defendants  sought  information107  and  in  five  civil  cases.108 

Eighth  Circuit.  No  Court  of  Appeals  rulings  have 
touched  on  whether  there  is  a privilege  for  nonconf idential 
information.  No  district  courts  in  the  Eighth  Circuit  have 
decided  cases  involving  subpoenas  from  criminal  or  non- libel 
civil  parties.  In  a libel  case  in  Iowa,  a district  court 
determined  that  the  plaintiff  failed  to  show  that  the 
information  contained  in  outtakes  of  the  allegedly  libelous 


106Alexander  v.  Chicago  Park  Dist.,  548  F.Supp.  277 
(N.D.  Ill . 1982) . 

107United  States  v.  Lopez,  14  Media  L.  Rep.  2203  (BNA) 
(N.D.  111.  1987)  (criminal  defendant  failed  to  show  how 
outtakes  of  his  interview  with  journalist  was  highly 
material  to  case  or  unavailable  from  other  sources) ; United 
States  v.  Bingham,  765  F.Supp.  954  (N.D.  111.  1991) 

(although  privilege  has  less  force  when  information 
confidential,  defendant  had  not  shown  compelling  need  for 
outtakes  of  interviews  with  government  witnesses) . 

108Gulliver ' s Periodicals  v.  Chas . Levy  Circulating  Co., 
455  F.Supp.  1197  (N.D.  111.  1978)  (federal  privilege  applies 
to  nonconf idential  information;  civil  defendant  failed  to 
show  information  sought  was  relevant  and  material  to  case) ; 
May  v.  Collins,  122  F.R.D.  535  (S.D.  Ind..  1988)  (civil 
defendants  failed  to  show  how  information  sought  was 
relevant,  material,  and  unavailable  elsewhere) ; Warzon  v. 
Drew,  155  F.R.D.  183  (E.D.  Wise.  1994)  (civil  plaintiff 

failed  to  show  that  information  was  unavailable  elsewhere) ; 
Reitz  v.  Gordon,  26  Media  L.  Rep.  1447  (BNA)  (N.D.  111. 

1997)  (in  diversity- jurisdiction  matter,  civil  plaintiff  and 
defendant  failed  to  show  that  photographs  sought  from 
newspaper  were  unavailable  elsewhere) . 
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broadcast  were  relevant  and  unavailable  elsewhere.109 
However,  in  a diversity- jurisdiction  libel  case  in  Arkansas, 
the  district  court  determined  that  Arkansas  law  provided  no 
privilege  for  nonconf idential  information  sought  by  the 
plaintiff.110  In  another  Arkansas  case,  a district  court 
determined  that  a television  network  had  no  privilege 
protecting  nonconf idential  information  sought  by  a grand 
jury  investigating  President  Clinton's  alleged  involvement 
in  the  Whitewater  land  deal.111 

Ninth  Circuit.  The  Court  of  Appeals  has  only  considered 
whether  a civil  litigant,  in  an  action  in  which  a subpoenaed 
journalist  was  not  a party,  has  a greater  interest  in 
obtaining  information  than  the  journalist  has  in  protecting 
it.  The  Ninth  Circuit  ruled  twice  in  favor  of  a book  author 
in  the  same  underlying  action,  Shoen  v.  Shoen.112  The  Ninth 
Circuit  has  not  yet  considered  whether  a privilege  for 
nonconf idential  information  can  be  asserted  in  criminal, 
libel,  or  grand  jury  actions. 


109Lauderback  v.  Amer.  Broadcasting  Co.,  8 Media  L.  Rep. 
2407  (BNA)  (N.D.  Iowa  1982) . 

110Williams  v.  Amer.  Broadcasting  Co.,  96  F.R.D.  658 
(W.D.  Ark.  1983)  . 

X11ln  Re  Grand  Jury  Subpoena  (ABC,  Inc.),  947  F . Supp . 
1314  (E.D.  Ark.  1996) . 

112Shoen  v.  Shoen,  5 F.3d  1289  (9th  Cir.  1993)  ("Shoen 
I");  Shoen  v.  Shoen,  48  F.3d  412  (9th  Cir.  1995)  ("Shoen 
II")  . 
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District  courts  in  the  Ninth  Circuit  have  ruled  on 
eight  cases  in  which  journalists  asserted  a privilege  for 
nonconf idential  information.  Half  of  the  decisions  were  in 
diversity- jurisdiction  cases  from  California  and  Montana. 

One  of  the  decisions  interpreting  federal  law  was  a joint 
decision  of  districts  courts  in  New  York  and  California. 

Only  one  ruling  sprang  from  a criminal  proceeding,  and  the 
decision  was  unfavorable  to  journalists.  Six  of  the  seven 
decisions  in  civil  cases,  however,  were  favorable  to 
journalists.  All  but  one  of  the  decisions  predated  the 
appellate  court  decisions  in  Shoen  v.  Shoen,  however. 

In  United  States  v.  Buckley , 113  a district  court  in 
Washington  state  ordered  a newspaper  columnist  to  turn  over 
transcripts  of  an  interview  with  a prosecution  witness  to 
the  court  for  in  camera  review.  The  newspaper  had  sought  to 
quash  the  subpoena  outright,  but  the  court,  noting  that  the 
interview  was  nonconf idential , determined  that  the 
defendant's  right  to  a fair  trial  outweighed  the  newspaper's 
First  Amendment  interests.114  In  the  three  civil  cases  in 
which  district  courts  interpreted  state  law,  the  only  case 
resulting  in  an  unfavorable  ruling  for  the  media  was  a case 
in  which  a journalist  witnessed  the  events  at  the  heart  of 


11310  Media  L.  Rep.  1336  (BNA)  (W.D.  Wash.  1984)  . 
114  Jd.  at  1337. 
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the  lawsuit.115  In  the  case  in  which  both  New  York  and 

i fornia  district  courts  had  jurisdiction,  a subpoena  was 
quashed  for  a reporter  who,  the  courts  said,  was  not  the 
only  available  source.116  In  a Washington  case,  a district 
court  in  1992  quashed  a subpoena  for  a reporter  issued  by  a 
civil  plaintiff  because  the  court  failed  to  see  how  the 
information  sought  was  relevant.117 

In  diversity- jurisdiction  civil  cases,  district  courts 
determined  that  a memorandum  obtained  by  a reporter  was 
"unpublished  information"  as  defined  in  California's  shield 
law  and  therefore  was  privileged; 118  that  a civil  defendant 
had  not  shown  that  there  was  a compelling  need  for  or  lack 
of  alternative  sources  to  information  held  by  a magazine;119 

that  a civil  defendant  failed  to  show  that  a non-party 
magazine  reporter's  information  was  relevant  to  his  suit.120 


115Dillon  v.  City  and  County  of  San  Fran.,  748  F.Supp 
722  (N.D.  Cal.  1990) . 

116In  Re  Behar,  779  F.Supp.  273  (S.D.N.Y.,  C.D.  Cal. 
1991) . 

117Kaiyala  v.  Seattle,  20  Media  L.  Rep.  1740  (BNA)  (W  D 
Wash.  1992)  . 

118Shaklee  Corp.  v.  Gunnell,  110  F.R.D.  190  (N.D.  Cal. 
1986)  ( citing  Cal.  Const,  art.  I,  § 2,  defining  unpublished 

information  as  any  information  not  disseminated  to  the 
public,  whether  or  not  published  information  based  on  the 
unpublished  material  was  disseminated) . 

119Carushka,  Inc.  v.  Premiere  Products,  Inc.,  17  Media 
L.  Rep.  2001  (BNA)  (C.D.  Cal.  1989). 

120Ward  v.  News  Group  Newspapers,  Inc.,  18  Media  L.  Rep 
1140  (C.D.  Cal . 1990)  . 
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In  the  only  case  decided  by  a district  court  in  the  Ninth 
Circuit  after  the  appellate  court  rulings  in  Shoen  v.  Shoen, 
a district  court  in  Montana  quashed  a subpoena  for  a 
reporter  in  a civil  case  on  state  shield- law  grounds.121 

Tenth  Circuit.  The  Court  of  Appeals  has  yet  to  rule  on 
whether  there  is  a federal  privilege  for  nonconf idential 
information.  In  the  district  courts,  no  criminal  cases  in 
which  journalists  sought  to  avoid  forced  disclosure  to 
either  defendants  or  prosecutors  have  been  decided.  In  five 
civil  cases,  decisions  were  unfavorable  in  all  three  cases 
in  Kansas122  but  favorable  in  two  cases  in  Colorado.123  None 
of  the  cases  were  diversity- jurisdiction  cases,  so  it  is 
unclear  why  district  courts  in  Kansas  were  unanimously 


121Bryant  v.  Great  Falls  Police  Department,  26  Media  L. 
Rep.  2248  (BNA)  (D.  Mont.  1998)  (plaintiff  failed  to  show 
that  information  was  unavailable  elsewhere,  noncumulative , 
and  clearly  relevant  to  case) . 

122Weathers  v.  Amer.  Family  Mutual  Ins.,  17  Media  L. 

Rep.  1534  (BNA)  (D.  Kan.  1989)  (reporters  subpoenaed  by 
plaintiffs  in  civil  case  arising  from  accident  must  appear 
and  give  depositions);  Weathers  v.  Amer.  Family  Mutual  Ins., 
17  Media  L.  Rep.  1846  (BNA)  (D.  Kan.  1990)  (photographer's 
motion  to  quash  denied;  photographs  of  accident  scene  are 
relevant,  unavailable  elsewhere  and  nonconf idential ) ; 
Farrington  v.  Crupper  Transport  Co.,  17  Media  L.  Rep.  1781 
(D.  Kan.  1990)  (photographer's  motion  to  quash  denied; 
photographs  relevant  and  unavailable  elsewhere;  showing 
required  much  weaker  when  information  nonconf idential ) . 

123Artes-Roy  v.  Aspen,  20  Media  L.  Rep.  1647  (BNA)  (D. 
Colo.  1992)  (quashing  subpoena  for  documents  and  notes 
because  civil  plaintiff  failed  to  show  information  was 
unavailable  elsewhere);  RE/MAX  Intern' 1,  Inc.,  v.  Century  21 
Real  Estate  Corp.,  846  F . Supp . 910  (D.  Colo.  1994)  (civil 
defendant  failed  to  show  information  sought  was  relevant  to 
case  or  unavailable  from  other  sources) . 
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against  the  privilege  while  Colorado  was  unanimously 
favorable . 

Eleventh  Circuit.  The  Court  of  Appeals  has  not  ruled  in 
a case  involving  nonconf idential  information.  However, 
district  courts  in  the  Eleventh  Circuit  have  decided  twelve 
cases,  all  but  one  favorable  to  the  media,  in  both  criminal 
and  civil  actions.  The  one  unfavorable  ruling  also  was  the 
only  case  from  a state  other  than  Florida.  A court  in 
Alabama  ruled  that  there  was  no  privilege  for  testimony 
about  nonconf idential  observations  sought  by  a plaintiff  in 
a civil  matter.124 

Florida  is  the  home  of  Loadholtz  v.  Fields , 125  the  first 
federal  district  court  opinion  to  find  that  the  federal 
journalist's  privilege  applied  to  nonconf idential  as  well  as 
confidential  information.  In  the  ten  cases  in  Florida 
district  courts  after  Loadholtz , seven  were  favorable  to  the 


124Pinkard  v.  Johnson,  14  Media  L.  Rep.  2195  (M.D.  Ala. 
1987) . 


1253 8 9 F.Supp.  1299  (M.D.  Fla.  1975)  . 


483 


media  in  criminal  cases126  and  three  were  favorable  in  civil 
cases,  including  one  diversity- jurisdiction  case.127 

District  of  Columbia  Circuit.  In  the  District  of 
Columbia,  both  cases  decided  in  district  courts  involved 
subpoenas  from  civil  plaintiffs  seeking  nonconf idential 
information.  A district  court  in  1988  determined  that 
parties  seeking  nonconf idential  information  needed  to  make  a 
lesser  showing  of  need  and  relevance  than  if  they  sought 
confidential  information.  The  court  in  National  Labor 
Relations  Board  v.  Mortensen128  determined  that  the  NLRB, 


126United  States  v.  Gersten,  5 Media  L.  Rep.  1334  (M.D. 
Fla.  1979)  (quashing,  without  stating  why,  defendant's 
subpoena  for  outtakes) ; United  States  v.  Blanton,  534 
F.Supp.  295  (S.D.  Fla.  1982)  (government  failed  to  show  it 
had  exhausted  alternative  sources  for  information) ; United 
States  v.  Harris,  11  Media  L.  Rep.  1399  (BNA)  (S.D.  Fla. 
1985)  (defendant  failed  to  show  need  for  information  or  lack 
of  alternative  sources) ; United  States  v.  Meros,  11  Media  L. 
Rep.  2496  (BNA)  (M.D.  Fla.  1985)  (defendant  failed  to  show 
compelling  need  or  lack  of  alternative  sources) ; United 
States  v.  Waldron,  11  Media  L.  Rep.  2461  (BNA)  (S.D.  Fla. 
1985)  (defendant  failed  to  show  compelling  need  or  lack  of 
alternative  sources);  United  States  v.  Paez,  13  Media  L. 

Rep.  1973  (BNA)  (S.D.  Fla.  1987)  (defendant  failed  to  show 
information  needed,  relevant,  or  unavailable  elsewhere) ; 
Kidwell  v.  McCutcheon,  962  F.Supp.  1477  (S.D.  Fla.  1996) 
(granting  petition  for  writ  of  habeas  corpus  for  reporter 
jailed  by  state  court  for  contempt  for  refusing  to  testify 
for  prosecution  in  murder  case;  noting  "unsettled"  nature  of 
Florida  law) . 

127Brown  v.  Okeechobee,  6 Media  L.  Rep.  2579  (BNA)  (S.D. 
Fla.  1981)  (civil  defendant  failed  to  show  compelling  need 
or  lack  of  other  sources);  Hatch  v.  Marsh,  134  F.R.D.  300 
(M.D.  Fla.  1990)  (civil  plaintiffs  failed  to  demonstrate 
compelling  need  for  information);  McCarty  v.  Bankers  Ins. 
Co.,  27  Media  L.  Rep.  1051  (BNA)  (N.D.  Fla.  1998)  (in 
diversity- jurisdiction  case,  civil  plaintiff  failed  to  show 
compelling  need  or  lack  of  alternative  sources  as  required 
by  Florida  shield  law) . 
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which  wanted  to  confirm  that  statements  attributed  to 
members  of  the  National  Football  League  Management  Council 
during  a players  strike  were  accurate,  had  overcome  the 
privilege . 

The  second  case  was  unusual.  A journalist  agreed  to 
attend  a deposition  in  a civil  matter  at  the  request  of  the 
plaintiff,  but  the  defendant's  attorney  without  warning 
served  him  with  a subpoena  for  tapes  and  notes  from  an 
interview  with  the  defendant.  The  material  was  at  the 
journalist's  home  in  Paris,  and  he  would  have  had  to  fly  to 
Paris,  retrieve  the  material,  and  return  to  Washington.  The 
court  cited  First  Amendment  concerns  but  quashed  the 
subpoena  as  generally  "oppressive  and  unreasonable."129 

In  short,  very  few  federal  appellate  jurisdictions  have 
clear  case  law  on  the  privilege  for  nonconf idential 
information.  Most  of  the  case  law  in  the  First  Circuit 
predated  its  only  Court  of  Appeals  decision,  which  did  not 
quash  a subpoena  from  a criminal  defendant  but  did  not  deny 
the  existence  of  the  privilege.  The  Second  Circuit  has 
extensive  case  law  at  both  the  appellate  and  district  court 
levels,  but  the  appellate  court's  most  recent  decision  casts 
doubt  on  the  efficacy  of  much  of  that  case  law.  The  Third 
Circuit  has  not  decided  a federal-question  privilege  case 


128701  F.Supp.  244  (D.D.C.  1988). 

129Palandj  ian  v.  Pahlavi,  103  F.R.D.  410,  412  (D.D.C. 
1984)  . 
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since  1981,  and  has  never  done  so  in  a civil  case.  District 
courts  in  the  Third  Circuit  have  generally  been  favorable  to 
the  media  in  all  types  of  cases,  but  about  half  of  the 
district  court  rulings  have  been  decided  on  Pennsylvania 
shield- law  grounds. 

Appellate  and  district  courts  in  the  Fourth  Circuit 
generally  have  been  unfavorable  toward  extending  the 
journalist's  privilege  to  nonconf idential  information  in 
criminal  cases,  but  the  most  recent  case  law  in  the 
appellate  court  and  one  district  court  have  been  favorable 
in  civil  cases . The  Fifth  Circuit  has  had  only  one  appellate 
court  ruling,  disfavoring  a privilege  in  a criminal  case, 
but  district  courts  in  the  Fifth  Circuit  have  split  on 
whether  there  is  a privilege  for  nonconf idential 
information.  All  of  the  district  court  rulings  predated  the 
appellate  case. 

District  courts  in  the  Seventh  Circuit  generally  have 
looked  favorably  on  privilege  claims  except  when  journalists 
were  asked  to  testify  about  their  observations.  There  have 
been  no  appellate  cases  in  the  Seventh  Circuit.  There  also 
have  been  no  appellate  decisions  in  the  Eighth  Circuit,  and 
the  three  district  court  opinions  there  were  all  in  libel  or 
grand  jury  cases,  not  in  criminal  or  civil  proceedings.  A 
court  in  Iowa  ruled  in  favor  of  journalists  in  a libel  case 
but  two  courts  in  Arkansas  ruled  against  journalists 
asserting  privileges  in  a libel  case  and  a grand  jury  case. 
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The  Ninth  Circuit  has  had  two  appellate  decisions  in 
the  same  underlying  civil  action,  both  favorable  to 
journalists.  In  the  district  courts,  decisions  have  mostly 
been  favorable  to  journalists  in  civil  cases  that  preceded 
the  appellate  case.  The  only  decision  in  a criminal  case  was 
unfavorable.  The  Tenth  Circuit  has  had  no  appellate  rulings 
and  five  decisions  in  civil  cases  only.  The  civil  case 
rulings  were  split,  with  journalists  getting  unfavorable 
rulings  in  three  Kansas  decisions  but  favorable  rulings  in 
two  Colorado  cases. 

Although  the  Eleventh  Circuit  has  had  no  appellate 
rulings,  districts  courts  have  ruled  twelve  times  on  claims 
of  a privilege  for  nonconf idential  information.  The  only 
unfavorable  ruling  was  in  an  Alabama  civil  case.  District 
court  decisions  in  Florida  have  been  unanimously  favorable 
in  both  criminal  and  civil  cases.  District  courts  in  the 
District  of  Columbia  have  split  in  two  civil  cases,  and  the 
favorable  ruling  had  special  circumstances  because  the  court 
found  the  subpoena  generally  unreasonable  and  oppressive. 

It  appears  that  federal  court  jurisdictions  are  largely 
favorable  to  the  privilege  for  nonconf idential  information 
in  the  First,  Second,  Third,  Seventh,  Ninth,  and  Eleventh 
Circuits.  Although  the  most  recent  appellate  decision  in  the 
Second  Circuit  was  unfavorable,  it  did  reaffirm  that  there 
was  a privilege  for  nonconf idential  information  in  civil 
cases,  although  the  burden  of  defeating  a privilege  claim  is 
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lighter  than  it  would  be  for  confidential  information.130  The 
Fourth  Circuit  is  a generally  unfavorable  climate  for 
privilege  claims  in  criminal  cases  but,  at  least  recently, 
not  in  civil  cases.  The  Fifth  Circuit's  only  appellate 
decision  was  unfavorable  in  a criminal  case,  and  district 
courts  in  the  Fifth  Circuit  split  on  the  issue  before  the 
appellate  ruling.  The  Eighth  Circuit  has  only  three 
privilege  cases,  all  at  the  district  court  level,  none  of 
them  involving  subpoenas  from  criminal  prosecutors  or 
defendants  or  civil  litigants.  District  courts  in  the  Tenth 
Circuit  have  split  along  state  lines  in  five  civil  cases. 

Journalists  working  on  stories  do  not  know,  when  they 
are  gathering  information,  whether  they  will  be  subpoenaed 
or,  if  so,  in  what  court.  For  that  reason,  state  court 
opinions  are  just  as  important  to  journalists  as  federal 
opinions.  This  chapter  will  next  look  at  the  case  law  in 
states  without  and  with  shield  laws. 

States  without  shield  laws 

There  are  nineteen  states  that  do  not  have  shield  laws. 
Between  them,  appeal  courts  have  decided  twenty-one  cases  in 
which  journalists  asserted  claims  of  a privilege  for 
nonconf idential  information.  As  with  the  federal  courts, 
however,  the  decisions  are  scattered  in  such  a way  that  it 
is  difficult  to  make  any  generalizations. 


130Gonzalez  v.  Nat'l  Broadcasting  Co.,  1998  U.S.  App. 
LEXIS  38583  (2d  Cir.  1998) . 
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There  have  been  no  appeal -court  decisions  on  the 
privilege  issue  in  nine  states  without  shield  laws  -- 
Hawaii,  Kansas,  Mississippi,  New  Hampshire,  South  Dakota, 
Utah,  Virginia,  Washington,  and  Wyoming.  Only  Texas  and  Iowa 
have  more  than  two  high-court  decisions  on  the  privilege 
question,  and  Texas  has  none  at  the  highest  level  in  civil 
cases . 

Texas  appeal  courts  have  shown  a general  hostility  to 
journalists'  assertions  of  privilege  in  criminal  cases.  The 
Court  of  Criminal  Appeals,  the  state's  highest  court  in 
criminal  cases,  has  consistently  ruled  that  there  is  no 
privilege,  qualified  or  otherwise,  allowing  a journalist  to 
refuse  to  disclose  information  of  any  type  when 
subpoenaed.131  The  Court  of  Criminal  Appeals  did  rule  in 
favor  of  journalists  in  a 1998  case,  but  not  on  privilege 
grounds.  In  Coleman  v.  State,132  the  Court  of  Criminal 
Appeals  determined  that  it  was  not  reversible  error  for  a 
trial  judge  to  quash  defense  subpoenas  for  reporters  when 
the  defendant  had  not  proved  that  their  testimony  would  be 
material  or  favorable  to  his  defense.  Similarly,  in  a lower 
appellate  court  ruling,  a Texas  Court  of  Appeals  panel  in 

131See  Ex  Parte  Grothe,  687  S.W.2d  736  (Tex.  Crim.  App . 
1985)  (no  First  Amendment  privilege  exists  allowing 
journalist  to  withhold  from  defendant  photographs  taken  of 
public  event);  State  ex.  rel . Healey  v.  McMeans , 884  S.W.2d 

772  (Tex.  Crim.  App.  1994)  (journalists  had  no  First 
Amendment  privilege  preventing  disclosure  to  prosecutor) . 

132  9 6 6 S.W.2d  525  (Tex.  Crim.  App.  1998). 
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DeGarmo  v.  State133  agreed  with  the  Court  of  Criminal  Appeals 
that  no  privilege  existed  in  Texas  for  nonconf idential 
material.  However,  the  court  determined  that  a trial  judge 
did  not  commit  reversible  error  in  quashing  defense 
subpoenas  for  a reporter's  testimony  and  outtakes. 

No  claim  of  privilege  in  a civil  case  in  Texas  has 
reached  the  highest  court,  the  Texas  Supreme  Court,  in  civil 
matters.  In  intermediate  appellate  courts,  a court  of 
appeals  panel  found  that  there  was  a qualified  privilege  for 
nonconf idential  material  in  Channel  Two  Television  Co.  v. 
Dickerson. 134  However,  in  a libel  case,  the  court  of  appeals 
ruled  that  a reporter,  a defendant  in  the  suit,  could  not 
refuse  to  disclose  information  from  a previously 
confidential  informant  whose  identity  had  been  revealed.135 

In  Iowa,  the  state's  highest  court  has  ruled  four 
times,  starting  in  1977,  that  there  was  a state 
constitutional  or  common-law  privilege  protecting 
nonconf idential  information.  In  the  1977  case,  the  Iowa 
Supreme  Court  determined  that  the  privilege  had  been 
overcome  by  a civil  plaintiff's  showing  of  need.136  In 
subsequent  cases  the  high  court  has  ruled  in  favor  of 


133  9 2 2 S . W . 2d  256  (Tex.  App  . 1996). 

134725  S . W . 2d  470  (Tex.  App.  1987)  . 

135Dolcef ino  v.  Ray,  902  S.W.2d  163  (Tex.  App.  1995)  . 
136Winegard  v.  Oxberger,  258  N.W.2d  847  (Iowa  1977). 
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journalists  in  two  civil  cases137  and  in  a criminal  case  in 
which  the  prosecution  sought  outtakes  from  a television 
station . 138 

In  Idaho,  Maine,  Massachusetts,  and  West  Virginia  the 
states'  highest  courts  have  decided  privilege  cases,  but 
only  once  in  Idaho  and  only  twice  each  in  Maine, 
Massachusetts,  and  West  Virginia.  Only  West  Virginia's 
highest  court  has  ruled  favorably  to  journalists. 

The  Supreme  Court  of  Idaho  determined  in  State  v. 
Salsbury 139  that  a television  station  had  no  privilege 
protecting  outtakes  of  its  video  shot  at  a fatal  accident 
scene.  The  court  found  the  nonconf idential  nature  of  the 
tape,  shot  at  a "public  event,"  disqualified  it  from  being 
privileged. 140  In  Maine,  the  state  Supreme  Court  ruled  that 
there  was  no  privilege  for  nonconf idential  information 
sought  by  criminal  prosecutors141  or  by  a grand  jury,142 
leaving  open  the  question  of  whether  a privilege  might  exist 


137Lamberto  v.  Bown,  326  N.W.2d  305  (Iowa  1982)  (civil 
defendant  failed  to  show  how  journalist's  information  was 
relevant  to  case);  Bell  v.  Des  Moines,  412  N.W.2d  585  (Iowa 
1987)  (civil  plaintiff  failed  to  show  how  photographs  were 
relevant  to  case  or  necessary) . 

138Denk  v.  District  Court,  20  Media  L.  Rep.  1454  (Iowa 
1992)  . 

139  9 2 4 P . 2d  208  (Idaho  1996). 

140Id.  at  213. 

141State  v.  Hohler,  543  A.  2d  364  (Maine  1988). 

142In  Re  Letellier,  578  A. 2d  722  (Maine  1990)  . 
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in  a civil  case.  Massachusetts'  Supreme  Judicial  Court 
rejected  a journalist's  privilege  claim  for  nonconf idential 
information  in  a criminal  case  in  which  the  defense  sought 
the  journalist's  testimony.143  In  its  only  other  privilege 
case,  the  court  in  1985  refused  the  request  of  a governor's 
task  force  to  create  by  court  rule  a privilege  protecting 
confidential  source  identities  and  unpublished 
information. 144  The  court  said  there  was  too  much 
disagreement  among  task  force  members  and  experts  about  the 
need  for  and  scope  of  the  proposed  privilege. 

In  West  Virginia,  the  Supreme  Court  of  Appeals  has  held 
that  journalists  have  a qualified  First  Amendment  privilege 
protecting  them  from  forced  disclosure  of  nonconf idential 
information  in  both  civil145  and  criminal  proceedings.146 

In  other  states  without  shield  laws,  some  high- court 
decisions  shed  little  light  on  the  privilege  issue.  In 
Connecticut,  for  example,  the  only  state  Supreme  Court 
ruling  on  a reporter's  asserted  privilege  claim  for 
nonconf idential  information  was  decided  in  favor  of  the 
reporter.  However,  the  court  in  City  Council  of  New  Haven  v. 

143Commonwealth  v.  Corsetti,  438  N.E.2d  805  (Mass. 

1982)  . 

144In  Re  Promulgation  of  Rules,  479  N.E.2d  154  (Mass. 
1985)  . 

145State  ex.  rel . Hudok  v.  Henry,  389  S.E.2d  188  (W.Va. 
1989)  . 

146State  ex.  rel.  Charleston  Mail  v.  Ranson,  488  S.E.2d 
5 (W.Va.  1997) . 
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Hall 147  never  reached  the  privilege  issue.  Instead,  the  state 
Supreme  Court  determined  that  the  city  did  not  have  subpoena 
powers.148  In  Vermont,  the  state  Supreme  Court  dismissed  a 
contempt  citation  against  a reporter  who  refused  to  testify 
at  a criminal  trial  because  the  defendant  had  pleaded  no 
contest  and  the  privilege  case  was  now  moot.149 

In  Missouri  and  Wisconsin,  only  intermediate  appellate 
courts  have  ruled  on  whether  there  is  a privilege  for 
nonconf idential  information,  and  only  once  each.  In 
Missouri,  an  appellate  court  ruled  that  there  was  no 
privilege  for  nonconf idential  information  sought  by  a grand 
jury  in  CBS  Inc.  v.  Campbell . 150  In  Wisconsin,  the  Court  of 
Appeals  in  Kurzynski  v.  Spaeth 151  determined  that  a First 
Amendment  privilege  existed  protecting  nonconf idential 
information  in  a civil  case. 

In  states  without  shield  laws,  then,  only  two  states, 
Texas  and  Iowa,  have  reasonably  well -developed  case  law  at 
the  appeal  court  level  on  the  existence  of  a privilege  for 
nonconf idential  information.  Texas  courts  generally  have 
opposed  the  privilege  in  criminal  cases  but  have  split  in 

14742 9 A. 2d  481  (Conn.  1980). 

148Id.  at  486. 

149State  v.  Gundlah  ex.  rel . Smallheer,  624  A.  2d  368 
(Vt . 1993) . 

1S0645  S . W . 2d  30  (Mo.  Ct . App  . 1982). 

1S153  8 N.W.  2d  554  (Wise.  Ct . App.  1995). 
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civil  cases.  The  Iowa  Supreme  Court  generally  has  looked 
favorably  on  journalists'  privilege  claims  in  both  civil  and 
criminal  cases. 

In  states  with  one  or  two  privilege  decisions,  Idaho, 
Maine,  Massachusetts  and  Missouri  have  looked  unfavorably  on 
the  privilege  while  West  Virginia  has  had  favorable  rulings 
in  one  criminal  and  one  civil  case.  An  intermediate 
appellate  court  in  Wisconsin  ruled  favorably  on  a privilege 
question  in  a civil  case.  Connecticut  and  Vermont  high 
courts  have  issued  decisions  favorable  to  journalists  but 
the  cases  were  fact-specific  --  factors  other  than  the 
merits  of  a privilege  decided  the  cases. 

States  with  shield  laws 

In  the  thirty-one  states  with  shield  laws,  appeal 
courts  have  decided  seventy-nine  cases  in  which  journalists 
asserted  privileges  for  nonconf idential  information. 

However,  only  a few  states  have  well -developed  case  law  on 
the  subject.  Eight  states  with  shield  laws  have  no  appeal- 
court  rulings  on  the  privilege  for  nonconf idential 
information  --  Alabama,  Alaska,  Arkansas,  Kentucky, 

Nebraska,  Nevada,  Oklahoma  and  South  Carolina. 

California,  Colorado,  Delaware,  Florida,  Indiana,  Maryland, 
Minnesota,  Montana,  New  Jersey,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Pennsylvania,  Rhode  Island  and  Tennessee 
all  have  at  least  one  high-court  decision  on  the 
nonconfidential  privilege,  but  only  California,  Florida, 
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Indiana,  Maryland,  New  Jersey,  New  York,  North  Carolina,  and 
Pennsylvania  have  decided  more  than  one  case  at  the  highest 
level.  Only  California  and  Florida  have  high-court  opinions 
in  both  criminal  cases  and  civil  cases  in  which  journalists 
were  not  parties  to  the  underlying  action.  New  Jersey's 
highest  court  has  ruled  three  times,  all  favorably  to 
journalists,  in  two  criminal  cases  and  one  libel  case. 
Maryland's  highest  court  has  ruled  unfavorably  in  one 
criminal  case  and  one  grand  jury  case. 

C^lifo^nia,  Florida,  and  New  York  appeal  courts  have 
issued  rulings  in  thirty- five  cases,  or  about  44  percent  of 
the  total  of  seventy-nine  appeal-court  cases  in  shield-law 
states  nationwide.  However,  all  but  three  high-court  rulings 
in  Florida  were  decided  before  the  state  shield  law  was 
passed.  New  York  has  no  high-court  and  only  a few 
intermediate  appellate  court  decisions  since  its  shield  law 
was  amended  in  1990  to  specifically  protect  nonconf idential 
information . 

In  California,  the  state  Supreme  Court  has  ruled 
favorably  to  journalists  in  three  out  of  four  cases,  all  in 
the  1990s.  Although  California's  shield  law  is  written  in 
absolute  terms,  with  no  qualifying  language,152  the  state 
Supreme  Court  determined  in  1990  in  Delaney  v.  Superior 


152See  Cal.  Const,  art.  I,  § 2,  and  Cal.  Evid.  Code  § 1070 
(West  1995,  Supp.  2000) . 
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Court 153  that  the  Sixth  Amendment  rights  of  a criminal 
defendant  to  a fair  trial  and  compulsory  process  must  be 
considered  when  a court  rules  on  an  assertion  of  privilege 
for  nonconfident ial  information.  The  court  determined  that 
journalists  had  to  testify  about  their  observations  of  Sean 
Patrick  Delaney's  arrest.  However,  in  a more  recent  criminal 
case,  People  v.  Sanchez , 154  the  same  court  ruled  that  a 
criminal  defendant  appealing  his  conviction  had  not  made  the 
required  showing  to  overcome  the  privilege  asserted  by  a 
newspaper  reporter.  In  1999,  the  state  supreme  court  also 
ruled  that  prosecutors  did  not  have  the  same  rights  as 
defendants  in  seeking  to  overcome  an  asserted  privilege  for 
nonconf idential , unpublished  information.155  The  state 
Supreme  Court  also  ruled,  in  New  York  Times  Co.  v.  Superior 
Court,156  that  the  journalist's  privilege  in  civil  cases  was 
absolute  regardless  of  whether  the  information  sought  was 
confidential  or  nonconf idential . 

In  Florida,  after  the  shield  law  passed,  the  Florida 
Supreme  Court  ruled  in  three  cases  on  the  same  day  in  1998 
that  the  journalist's  privilege  extended  to  nonconf idential 
information  in  criminal  and  civil  cases.  The  three  cases 
originated  in  lower  courts  before  the  shield  law  passed,  so 

153789  P . 2d  934  (Cal.  1990). 

1S4906  F . 2d  1129  (Cal.  1995). 

155Miller  v.  Superior  Court,  1999  Cal.  LEXIS  7198. 

156  7 9 6 P . 2d  811  (Cal.  1990). 
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the  statute  was  not  binding  on  the  cases.  However,  the  high 
court  discussed  how  its  rulings  conformed  with  the  new 
shield  law. 

In  State  v.  Davis,157  the  Florida  Supreme  Court 
overturned  an  intermediate  appellate  court's  ruling  that 
there  was  no  privilege,  qualified  or  otherwise,  for 
nonconf idential  information  sought  by  a criminal  defendant. 
The  state  Supreme  Court  said  that  its  opinion  was 
"consistent"  with  the  new  shield  law  but  did  not  rely  upon 
it  in  deciding  the  case.158  In  criminal  cases  in  which 
defendants  seek  information,  the  court  said,  trial  judges 
must  consider  whether  the  information  is  relevant  to  the 
proceeding  and  cannot  be  obtained  elsewhere  and  whether  the 
defendant  has  a compelling  need  for  the  information.159  The 
shield  law  contained  the  same  qualifying  language.160 
However,  the  state  supreme  court  added  that  the  trial  judge 

rnust  consider  federal  and  state  rights  to  compulsory 
process  and  due  process  to  ensure  a fair  trial.161 

In  the  two  other  cases,  the  court  remanded  the 
privilege  questions  to  lower  courts  after  determining  that 

157  7 2 0 So. 2d  220  (Fla.  1998). 

158 Id.  at  227-228. 

159Id.  at  227. 

160See  Fla.  Stat.  Ann.  § 90.5015  (2)  (a)  - (c)  (West  1999 
Supp.  2 000)  . 

161State  v.  Davis,  720  So. 2d  220,  227  (Fla.  1998). 
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journalists  could  assert  a privilege  for  nonconfident ial 
information  sought  by  a prosecutor162  and  a civil 
defendant . 163 

In  New  Jersey,  Supreme  Court  cases  largely  have  been 
confined  to  questions  about  whether  journalists  should  be 
required  to  testify  because  the  information  they  gathered 
fell  under  exceptions  to  shield  law  protections.  In  In  Re 
Schuman , 164  the  Supreme  Court  determined  that  a section  of 
the  shield  law  exempting  from  protection  any  published 
information  only  applied  when  a criminal  defendant,  not  the 
prosecution,  was  seeking  disclosure.165  In  another  criminal 
case,  In  Re  Woodhaven  Lumber,166  the  court  determined  that  an 
exception  in  the  shield  law  allowing  eyewitness  testimony  to 
be  compelled  did  not  apply  to  newspaper  photographs  of  a 
possible  arson  fire  because  the  photographers  did  not  see  a 
person  actually  starting  the  fire.167  In  a libel  case,  the 
New  Jersey  Supreme  Court  found  in  Resorts  International , 


162Kidwell  v.  State,  730  So. 2d  670  (Fla.  1998)  . 

163Morris  Communications  Corp . v.  Frangie,  72  0 So.  2d  23  0 
(Fla.  1998)  . 

164552  A. 2d  602  (N.J.  1989)  . 

165 Jd.  at  609. 

166589  A. 2d  135  (N.J.  1991)  . 

167See  N.J.  Stat.  Ann.  § 2A:84A-21a  (h)  (West  1994) 
(privilege  does  not  apply  to  situation  in  which  reporter  is 
"an  eyewitness  to,  or  participant  in,  any  act  involving 
physical  violence  or  property  damage"). 
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Inc.  v.  NJM  Associates163  that  the  privilege  was  absolute  and 
was  not  waived  by  journalists'  partial  compliance  with  a 
court  order  for  more  information.  The  appellate  division  of 
a state  superior  court  determined  in  1991  that  a reporter's 
eyewitness  observations  of  a defendant  firing  shots  fell 
under  the  eyewitness  exception,  even  though  he  did  not  hit 
anyone.  However,  the  court  determined  that  the  defendant  in 
State  v.  Santiago169  had  failed  to  show  that  he  could  not 
obtain  similar  information  elsewhere. 

The  Court  of  Appeals  of  Maryland,  the  state's  highest 
court,  twice  in  the  1980s  determined  that  there  was  no 
shield  law  privilege  for  nonconf idential  information  sought 
by  a grand  jury170  or  a criminal  prosecutor.171 

In  Indiana,  the  state  Supreme  Court  has  ruled  twice  on 
nonconf idential  privilege  issues,  both  in  criminal  cases.  In 
a 1986  case,  Slone  v.  State,112  the  court  upheld  a trial 
court's  decision  to  quash  a criminal  defendant's  subpoena 
for  nonconf idential  information.  However,  the  court  did  not 
reach  the  question  of  whether  the  journalist's  information 
was  protected  by  the  state  shield  law,  which  on  its  face 


168445  A. 2d  395  (N.J.  1982). 

169593  A. 2d  357  (N.J.  Super.  Ct . App.  1991). 
170Tof ani  v.  State,  465  A. 2d  413  (Md.  1983)  . 
171WBAL-TV  v.  State,  477  A.  2d  776  (Md.  1984) 
172  4 9 6 N . E . 2d  401  (Ind.  1986)  . 


499 


protects  only  confidential  sources.173  The  court  determined 
instead  that  because  the  information  had  no  clear  relevance 
to  the  case,  it  was  not  reversible  error  for  the  trial  judge 
to  quash  the  subpoena.174  In  the  other  case.  In  Re  WTHR-TV , 175 
the  Indiana  Supreme  Court  declared  that  part  of  a criminal 
defendant's  subpoena  was  overbroad  but  that  she  was  entitled 
to  outtakes  of  an  interview  she  gave  to  a television 
station.  The  court  found  the  station's  claim  that  its 
outtakes  were  protected  from  disclosure  under  the  Indiana 
shield  law  or  the  First  Amendment  "meritless"  because  the 
interview  was  not  conducted  with  any  expectation  of 
confidentiality. 176 

In  North  Carolina,  where  the  legislature  passed  a 
shield  law  in  1999,  the  state  supreme  court  that  same  year 
declined  to  review  two  lower  appellate  court  rulings  that 
there  was  no  privilege  for  nonconfident ial  information.177 
Although  the  opinions  were  issued  after  the  shield  law 
passed,  the  North  Carolina  Supreme  Court  provided  no 
guidance  on  how  it  would  interpret  the  law. 


173See  Ind.  Code  Ann.  §§  34-46-4-1  & -2  (West  1999)  . 
174Slone  v.  State,  496  N.E.2d  401,  405  (Ind.  1986)  . 

175  6 9 3 N . E . 2d  1 (Ind.  1998). 

176 Id.  at  13. 

177See  In  Re  Owens,  1999  N.C.  LEXIS  726  (N.C.  1999)  (per 
curiam);  In  Re  Curliss,  517  S.E.2d  381  (N.C.  1999)  (per 
curiam) . 
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In  New  York,  the  state's  highest  court,  the  Court  of 
Appeals,  has  ruled  only  twice  in  nonconf idential -privilege 
cases,  and  both  decisions  were  reached  before  the  New  York 
shield  law  was  amended  in  1990  to  provide  qualified 
protection  specifically  to  nonconf  idential  information.178  In 
1987,  the  Court  of  Appeals  in  Knight-Ridder  Broadcasting 
Inc.  v.  Greenberg119  determined  that  neither  the  shield  law 
nor  the  First  Amendment  offered  a privilege  for 
nonconf idential  information  sought  by  a grand  jury.  However, 
in  1988,  the  Court  of  Appeals  in  O'Neill  v.  Oakgrove 
Construction,  Inc. 180  determined  that  the  First  Amendment  and 
the  New  York  Constitution  protected  a photographer  from 
forced  disclosure  in  a civil  suit.  Since  1990,  appellate 
divisions  of  the  New  York  Supreme  Court  have  determined 
twice  that  the  shield  law's  qualified  privilege  for 
nonconf  idential  information  applied  in  civil  cases.181 

Pennsylvania's  highest  court  determined  in  1963  that 
the  state  shield  law,  which  referred  only  to  protection  for 


178See  N.Y.  Civ.  Rights  Law  § 79-h  (West  1992,  Supp . 1999) 
(providing  absolute  protection  to  confidential  information 
and  qualified  protection  to  nonconf idential  information) . 

179511  N . E . 2d  1116  (N.Y.  1987)  . 

180523  N . E . 2d  277  (N.Y.  1988). 

181Scott  v.  Cooper,  642  N.Y.S.2d  935  (N.Y.  App . Div. 

1996)  (civil  plaintiff  met  burden  of  three-part  test  and  was 
entitled  to  information) ; In  Re  Brown  & Williamson  Tobacco 
Corp.,  643  N . Y . S . 2d  92  (N.Y.  App.  Div.  1996)  (civil 
plaintiff  failed  to  show  all  three  parts  of  test) . 
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"sources  of  information,  1,182  also  protected  unpublished 
information.  In  In  Re  Taylor , 183  the  state  Supreme  Court 
ordered  that  contempt  citations  be  thrown  out  against 
reporters  who  refused  to  turn  over  notes  and  other  documents 
to  a grand  jury.  Even  if  the  confidential  source's  name  was 
redacted,  the  court  said,  forcing  the  reporters  to  turn  over 
the  information  would  defeat  the  intent  of  the  legislature 
because  documents  could  also  be  sources.184  However,  in  1987, 
the  Pennsylvania  Supreme  Court  narrowed  Taylor,  determining 
that  the  shield  law  only  was  intended  to  protect  unpublished 
information  that  identified  confidential  sources.185 

In  shield-law  states  with  only  one  high  court  ruling  on 
the  nonconf idential  privilege  issue,  it  is  impossible  to 
make  any  generalizations  beyond  the  decisions  in  the  cases 
themselves.  Colorado's  only  supreme  court  ruling  after  the 
state  shield  statute  became  law  favored  the  media.  However, 
in  Henderson  v.  People , 186  the  only  issue  decided  was  that 
shield  law  protection  applied  to  a newsperson's  observations 
when  other  witnesses  were  available.187  Delaware's  only  high- 

182  4 2 Pa.  Con.  Stat.  Ann.  § 5942  (West  1982,  Supp . 1999)  . 

183192  A. 2d  181  (Pa.  1963). 

184  Id.  at  186. 

185Hatchard  v.  Westinghouse  Broadcasting  Co.,  532  A. 2d 
346  (Pa.  1987) . 

186879  P . 2d  383  (Colo.  1994). 

187 Id.  at  393. 
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court  decision  was  favorable  to  the  media  in  a criminal  case 
but  not  on  First  Amendment  or  shield  law  grounds.188 
Minnesota's  Supreme  Court  has  ruled  unfavorably  to 
journalists  once,  and  its  court  of  appeals  has  ruled 
unfavorably  three  times.189  However,  all  four  cases  predated 
the  Minnesota  legislature's  amendment  of  the  shield  law  in 
1998  to  specifically  protect  unpublished  information  whether 
or  not  it  would  reveal  a confidential  source.190 

In  North  Dakota,  the  Supreme  Court's  only  ruling  on  the 
nonconf idential-privilege  issue  was  unfavorable  to  the 
media.  In  Grand  Forks  Herald  v.  District  Court,191  the  court 
found  that  a newspaper's  photographs  of  an  accident  scene, 
sought  by  a defendant  in  a civil  suit,  were  protected  under 
the  statute  but  the  defendant  had  met  her  burden  to  overcome 
the  privilege.  In  Ohio,  the  Supreme  Court  ruled  in  State  ex 

188McBride  v.  State,  477  A.  2d  174  (Del.  1984)  (because 
co-defendant  did  not  testify,  any  exculpatory  evidence 
contained  in  reporter's  notes  or  testimony  was  unnecessary). 


189State  v.  Turner,  550  N.W.2d  622  (Minn.  1996)  (no 
privilege  applies  to  nonconf idential , unpublished 
photographs  sought  by  criminal  defendant) ; State  v.  Brenner, 
20  Media  L.  Rep.  1707  (BNA)  (Minn.  Ct . App . 1992)  (shield 
law  doesn't  bar  in  camera  review  of  reporter's  notes  from 
interviews  with  witnesses  in  criminal  trial) ; State  v. 
Knutson,  523  N.W.2d  909  (Minn.  Ct . App.  1994)  (shield  law 
and  First  Amendment  did  not  bar  subpoena  issued  to  reporter 
who  witnessed  alleged  criminal  act) ; Heaslip  v.  Freeman,  511 
N.W.2d  21  (Minn.  Ct . App.  1994)  (shield  law  did  not  apply  to 
nonconf idential  information  sought  by  civil  defendant) . 

190See  Minn.  Stat.  Ann.  § 595.023  (West  1988,  as  amended, 
Supp.  2000)  . 

191322  N.  W.  2d  850  (N.D.  1982). 
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rel.  NBC,  Inc.  v.  Court  of  Common  Pleas192  that  the  First 
Amendment  and  Ohio's  shield  law  did  not  prevent  a court  from 
ordering  that  news  and  commentary  tapes  about  a murder  be 
preserved  for  possible  use  as  evidence.  The  court  noted  that 
its  order  was  in  part  based  on  the  fact  that  NBC's 
information  was  nonconf idential  and  therefore  not  protected 
by  Ohio's  shield  law.193  The  Rhode  Island  Supreme  Court 
determined  that  the  state  shield  law  did  not  apply  to 
nonconf  idential  information  sought  by  a grand  jury.194 

In  Tennessee,  the  only  Supreme  Court  case  on 
nonconf idential  privilege  issues,  Austin  v.  Memphis 
Publishing  Co.,195  determined  that  the  state  shield  law's 
protection  of  "any  information"  gathered  by  a journalist 
meant  all  information,  including  nonconf idential  information 
sought  by  a civil  plaintiff.  The  Tennessee  Court  of  Appeals 
has  ruled  favorably  to  journalists  three  times  in 
nonconf idential-privilege  cases,  both  criminal  and  civil.196 

192556  N . E . 2d  1120  (Ohio  1990). 

192  Id.  at  1127. 

1940utlet  Communications,  Inc.  v.  State,  588  A.  2d  1050 
(R. I . 1991) . 

195  6 5 5 S . W . 2d  146  (Tenn.  1983). 

196See  Benson  v.  McConkey,  11  Media  L.  Rep.  1711  (BNA) 
(Tenn.  Ct . App . 1985)  (criminal  defendant  failed  to  show  how 
nonconf idential  information  sought  from  reporter  was 
relevant  to  case);  State  v.  Shaffer,  17  Media  L.  Rep.  1489 
(BNA)  (Tenn.  Ct . App.  1990)  (state  failed  to  show  that 
outtakes  of  nonconf idential  interview  with  defendant  were 
unavailable  through  other  means) ; Dingman  v.  Harvell,  814 
S.W.2d  362  (Tenn.  Ct . App.  1991)  (civil  plaintiff's  subpoena 
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High  courts  in  Arizona,  Georgia,  Illinois,  Louisiana, 
Michigan,  New  Mexico,  and  Oregon  have  not  considered 
privilege  cases  involving  nonconf idential  information  since 
shield  laws  in  those  states  were  passed  or  last  amended. 
However,  intermediate  appellate  courts  have  decided  one  or 
two  cases  in  each  state.  Arizona  Courts  of  Appeals  have 
ruled  in  two  cases  that  there  is  no  privilege  for 
nonconf  idential  information,  once  in  a criminal  case197  and 
in  a civil  case  in  which  both  sides  sought  outtakes  from  a 
television  station's  coverage  of  a car  accident.198 
Michigan's  only  appellate  case  after  its  shield  law  was 
amended  to  protect  unpublished  information  rejected  the  idea 
that  the  state  shield  law  applied  to  nonconf idential 
information . 199 

All  of  the  other  intermediate  appellate  court  rulings 

in  states  in  which  high  courts  have  not  ruled  on  the 

existence  of  a privilege  for  nonconf idential  information 

have  been  favorable  to  the  media.  In  Georgia's  only 

appellate  case  after  its  shield  law  was  approved,  Moclaire 

v.  State,  200  the  Court  of  Appeals  ruled  favorably  for 

properly  quashed  by  trial  court  because  he  failed  to  show 
how  journalist's  nonconf idential  information  was  relevant  or 
that  no  other  sources  were  available) . 

197  8 2 5 P.2d  971  (Ariz.  Ct . App.  1992). 

198Bartlett  v.  Superior  Court,  722  P.2d  346  (Ariz.  Ct . 
App.  1986)  . 

199Marketos  v.  Amer.  Employers  Ins.  Co.,  460  N.W.2d  272 
(Mich.  Ct . App.  1990). 
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reporters  on  non-shield  law  grounds,  finding  that  the 
journalist's  testimony  sought  by  criminal  defendants  would 
be  inadmissible  hearsay.  Illinois's  only  appellate  ruling  on 
the  nonconf idential  privilege  issue  was  favorable  to  the 
journalist  subpoenaed.  A branch  of  the  Appellate  Court  of 
Illinois  determined  that  the  newspaper  columnist  called  by 
the  defense  was  not  protected  by  the  shield  law  because  the 
information  was  nonconf  idential . 201  However,  the  appellate 
court  determined  that  the  reporter  was  called  only  for 
purposes  of  harassment  and  not  because  his  information  was 
relevant . 202 

Louisiana's  only  appellate  decision  on 
nonconfidentiality  was  in  a criminal  case  in  which  the  chief 
issue  was  whether  a book  author  could  assert  a privilege.  In 
State  v.  Fontanille , 203  the  Fifth  Circuit  of  the  Louisiana 
Court  of  Appeal  determined  that  the  author,  who  wrote  a 
nonfiction  book  about  a murder  case,  should  be  allowed  to 
claim  protection  under  the  journalist's  privilege  and 
remanded  the  case.  New  Mexico's  only  appellate  case  on 
nonconfidentiality,  State  v.  Bobbin , 204  was  decided  favorably 

2004  51  S . E . 2d  68  (Ga.  Ct . App.  1994). 

201People  v.  Palacio,  607  N.E.2d  1375  (111.  App.  Ct . 

1993) . 

202Id.  at  1389. 

203  1 9 9 4 La.  App.  LEXIS  191  (La.  Ct . App.  1994). 

204707  P . 2d  1185  (N.M.  Ct . App.  1985). 
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to  journalists  but  not  on  shield  law  grounds.  The  Court  of 
Appeals  of  New  Mexico  ruled  that  a trial  judge  did  not  abuse 
his  discretion  in  stopping  discovery,  including  the  possible 
taking  of  a deposition  from  a television  reporter  who 
interviewed  the  victim.  The  court  determined  that  the 
defendant  had  not  shown  that  the  judge's  rejection  of  a 
continuance  so  that  the  reporter  could  be  deposed  would  have 
helped  his  defense,  because  the  reporter  already  was 
available  to  testify  at  the  trial  but  was  not  called.  205  Both 
of  Oregon's  intermediate  appellate  court  rulings  favored  the 
media  in  cases  in  which  criminal  defendants  sought 
nonconf idential  material  from  the  news  media.  In  both  cases, 
the  court  of  appeals  found  that  defendants  had  not  proved 
that  the  information  sought  was  material  to  their  cases.206 

In  states  with  shield  laws,  then,  as  in  federal  courts 
and  states  without  shield  laws,  it  is  difficult  to  make  many 
generalizations  about  how  well  protected  journalists' 
nonconf idential  information  is  from  forced  disclosure. 
Journalists  appear  to  be  fairly  well  protected  from 
subpoenas  for  nonconf idential  information  by  the  appeal 
courts  in  California,  Florida,  New  Jersey,  and  New  York. 
However,  although  Florida,  California,  and  New  York  dominate 
the  total  number  of  cases  decided  in  appeal  courts  with 

205 Id.  at  1189. 

206See  State  ex.  rel.  Meyers  v.  Howell,  740  P.2d  792 
(Or.  Ct . App.  1987);  State  v.  Pelham,  901  P.2d  972  (Or.  Ct . 
App.  1995)  . 
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thirty- five  cases  among  them,  only  three  Florida  high  court 
cases  were  decided  after  the  state  shield  law  was  passed  in 
1998.  In  New  York,  the  highest  court  has  not  ruled  on  the 
question  of  the  privilege  for  nonconf idential  information 
since  the  shield  law  as  amended. 

So  it  appears  that  California  is  the  only  state  with 
enough  high-court  decisions  that  are  still  good  precedent  to 
determine  that  it  is  protective  of  journalists  seeking  to 
avoid  forced  disclosure,  although  Florida  is  close  behind. 
New  Jersey  appeal  courts  have  been  protective  of  the  media 
but  there  are  no  high-court  opinions  in  civil  cases.  New 
York's  shield  law  specifically  providing  qualified 
protection  to  nonconf idential  information  appears  to  be 
strong  enough  to  protect  journalists  in  most  situations,  but 
it  has  not  been  tested  in  the  state's  highest  court. 

Other  states  with  shield  laws  appear  to  be  protective 
of  journalists  when  one  considers  both  high  court  and 
intermediate  appellate  court  decisions,  or  intermediate 
appellate  decisions  alone.  Oregon's  shield  law  is  written  in 
absolute  terms207  and  both  intermediate  appellate  rulings  in 
that  state  have  been  favorable  to  the  media.  Tennessee  has 
only  one  high-court  opinion  on  the  privilege  but  three 


207 See  Or.  Rev.  Stat.  Ann.  § 44.520  (1)  (a)  - (b) 

(Butterworth  1988,  Supp.  1998)  (no  person  connected  with  the 
news  media  shall  be  required  to  disclose  the  source  of  any 
published  or  unpublished  information,  or  any  unpublished 
information) . 
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intermediate  appellate  decisions,  all  favorable  to  the  media 
in  both  criminal  and  civil  proceedings. 

On  the  other  hand,  Arizona,  Indiana,  Maryland, 

Michigan,  North  Carolina,  North  Dakota,  Ohio,  and  Rhode 
Island  do  not  appear  supportive  of  the  privilege  for 
nonconf idential  information,  although  that  conclusion  is 
based  on  skimpy  evidence.  It  should  also  be  noted  that 
Arizona,  Indiana,  Ohio,  and  Rhode  Island  shield  laws  are 
written  in  terms  that  appear  to  protect  only  confidential 
information.  In  North  Carolina,  the  shield  law  is 
practically  brand  new  and  has  not  been  tested. 

For  Colorado,  Delaware,  Georgia,  Illinois,  Louisiana, 
Minnesota,  Montana,  New  Mexico,  and  Pennsylvania,  the  jury 
is  still  out.  Shield  laws  are  fairly  new  in  Colorado  and 
Georgia,  and  Minnesota's  recently  was  amended. 

Pennsylvania's  highest  court  has  not  considered  another 
nonconf idential -privilege  case  since  narrowing  the  scope  of 
a 1963  decision  that  seemed  to  extend  the  shield  law's 
protection  to  nonconf idential  material.  Delaware,  Illinois, 
Louisiana,  Montana  and  New  Mexico  have  had  only  one  case 
each,  most  of  them  decided  on  narrow  issues  or  on  non-shield 
issues . 

Where  are  journalists  best  protected? 

A journalist  gathering  information  for  publication  does 
not  know  whether  or  in  what  setting  the  nonconf idential 
information  he  or  she  gathers  may  be  subpoenaed.  For  that 
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reason,  this  section  will  note  briefly  in  what  states 
journalists  are  most  protected  from  subpoenas  by  both 
federal  courts  and  state  appeal  courts.  For  the  most  part, 
however,  there  is  not  enough  case  law  to  make  many  clear 
conclusions . 

Judging  from  the  directions  federal  and  state  courts 
have  taken,  it  appears  that  journalists  in  California, 
Florida,  Iowa,  New  Jersey,  and  New  York  have  the  least  to 
fear  from  subpoenas.  California  is  in  the  Ninth  Circuit, 
which  has  few  appellate  cases  but  has  strongly  favorable 
district  court  opinions  in  civil  cases.  California  also  has 
a strongly  worded  shield  law  and  its  high  court  largely  has 
been  protective  of  journalists  in  civil  and  criminal  cases. 

In  Florida,  the  effects  of  the  1998  shield  law  are 
still  largely  unknown,  but  the  state  high  court  has  ruled  in 
ways  favorable  to  journalists  in  three  cases  decided  after 
the  shield  law  was  passed.  Florida  is  in  the  Eleventh 
Circuit,  where  eleven  federal  district  court  opinions  in  the 
state  all  have  been  favorable  to  journalists  in  both 
criminal  and  civil  cases.  However,  the  federal  appellate 
court  in  the  Eleventh  Circuit  has  yet  to  rule  on  a case 
involving  a claim  of  privilege  for  nonconfident ial 
information . 

Iowa  has  no  shield  law  but  its  highest  court  has  been 
supportive  of  protecting  nonconf idential  information  in  both 
civil  and  criminal  cases.  However,  Iowa  is  in  the  Eighth 
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Circuit,  where  there  are  no  federal  appellate  cases  and  only 
three  district  court  opinions.  The  only  favorable  district- 
court  opinion  of  the  three  was  in  Iowa,  however. 

The  New  Jersey  Supreme  Court  has  been  strongly 
protective  of  journalists  in  criminal  cases  and  one  libel 
case,  but  there  have  been  no  civil  cases  decided  in  which 
journalists  were  not  parties.  However,  because  courts 
generally  have  been  more  supportive  of  journalists' 
privilege  claims  in  civil  cases  than  in  criminal  cases,  one 
could  suppose  that  journalists  would  fare  well  if  such  a 
case  were  appealed  to  the  high  court . New  Jersey  is  in  the 
Third  Circuit,  where  federal  appellate  and  trial  courts  have 
been  protective  of  the  media  in  criminal  and  civil  cases. 

New  York  raises  questions.  Its  inclusion  in  this  list 
of  the  most  protective  states  for  nonconf idential 
information  largely  is  based  on  the  state's  strong  shield 
law,  which  specifically  provides  qualified  protection  to 
nonconf idential  information.  However,  the  shield  law  has  not 
been  tested  at  the  highest  court  level  in  New  York  since  its 
amendment  in  1990.  Also,  the  Second  Circuit  federal 
appellate  court  has  been  reasonably  protective  in  both 
criminal  and  civil  cases,  but  its  most  recent  decision 
appeared  to  weaken  the  protection  somewhat.  However,  even 
though  the  Second  Circuit  of  the  U.S.  Courts  of  Appeals 
weakened  the  protection  for  nonconf idential  information,  it 
did  not  discard  it. 
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The  least  protective  states  for  nonconfident ial 
information  appear  to  be  Maine,  Massachusetts,  Michigan, 

Ohio  and  Texas.  Maine  and  Massachusetts  are  in  the  First 
Circuit,  which  has  an  uneven  and  relatively  sparse  record  on 
privilege  issues.  The  high  courts  in  both  states  have  twice 
rejected  the  existence  of  a privilege  for  nonconf idential 
information  at  common  law  or  in  the  First  Amendment.  Neither 
state  has  a shield  law. 

Michigan  and  Ohio  courts  also  have  been  generally 
hostile  to  the  privilege  for  nonconf idential  information. 
Both  also  are  in  the  Sixth  Circuit,  home  of  the  only  federal 
appellate  court  that  has  rejected  a privilege  even  for 
confidential  information. 

Texas  appeal  courts  generally  have  found  that  there  is 
no  privilege  in  criminal  cases  for  nonconf idential 
information,  and  the  record  is  spotty  in  civil  cases.  Texas 
is  part  of  the  Fifth  Circuit,  which  in  1998  rejected  the 
existence  of  any  privilege  for  nonconf idential  information 
in  a criminal  case.  Federal  district  courts  in  the  circuit 
generally  have  split  on  the  issue. 

All  of  the  other  states  are  somewhere  in  between, 
either  because  they  have  little  case  law  on  the  privilege 
issue  or  because  the  case  law  is  contradictory.  For  example, 
state  courts  in  Illinois,  Indiana  and  Wisconsin,  all  in  the 
Seventh  Circuit,  generally  have  not  supported  or  have  been 
neutral  regarding  the  privilege  for  nonconf idential 
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information,  but  federal  district  courts  have  been 
supportive.  Tennessee,  on  the  other  had,  has  been  strongly 
supportive  of  the  privilege  in  state  cases  but  is  part  of 
the  Sixth  Circuit,  which  has  pretty  much  foreclosed,  at 
least  for  now,  any  consideration  of  the  subject. 

Journalists  trying  to  determine  whether  they  can  expect 
protection  for  nonconf idential  information  they  gather  may 
need  to  wait  for  more  case  law  to  develop  before  they  have  a 
clear  answer. 

Chapter  Summary 

Although  the  case  only  dealt  with  confidential 
information,  Br3.nzbu.rcf  v.  Hayss  has  had  a noticeable  effect 
on  cases  involving  the  privilege  for  nonconf idential 
information.  In  cases  in  which  Branzburg  is  cited,  the 
court's  interpretation  of  that  case  is  often  predictive  of 
the  outcome.  Courts  that  read  Branzburg,  the  U.S.  Supreme 
Court's  only  precedent  directly  on  the  privilege  issue,  in  a 
way  favorable  to  the  media  are  more  likely  to  decide  the 
case  favorably  to  the  media.  The  reverse  also  is  true,  only 
moreso.  Because  Branzburg  is  the  Supreme  Court's  only 
decision  to  deal  directly  with  whether  journalists  have  a 
First  Amendment  right  to  shield  information  from  forced 
disclosure,  it  is  not  surprising  that  it  often  is  cited, 
even  in  discussions  of  the  privilege  for  nonconf idential 
information . 
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In  general,  federal  trial  and  appellate  courts  and 
state  appeal  courts  are  more  likely  to  look  favorably  on 
journalists'  assertions  of  privilege  when  the  underlying 
cases  in  which  information  is  sought  are  civil  matters.  That 
is  not  terribly  surprising,  however,  given  that  criminal 
cases  more  often  raise  constitutional  issues  than  civil 
cases.  What  is  somewhat  surprising,  however,  is  that  courts 
seem  more  willing  to  order  journalists  to  provide 
nonconf idential  information  to  criminal  prosecutors  than 
defendants.  An  analysis  of  the  195  cases  examined  for  this 
chapter  did  not  detect  a clear  answer  as  to  why  prosecutors 
fare  better  than  defendants  when  they  subpoena  information 
from  journalists.  However,  one  clue  surfaced:  defendants  go 
to  court  to  pursue  journalists'  information  nearly  twice  as 
often  as  prosecutors.  The  more  cases  there  are,  the  more 
possible  it  is  that  at  least  some  demands  for  information 
are  deemed  frivolous  by  the  courts. 

In  looking  at  privilege  cases  by  jurisdiction,  certain 
patterns  emerge  that  help  determine  how  well  journalists  are 
protected  from  subpoenas  for  nonconf idential  information. 
Only  a few  federal  and  state  jurisdictions  have  considerable 
bodies  of  law  on  the  nonconf idential  privilege  issue,  and  in 
some  of  those,  recent  developments  cast  doubt  on  the 
efficacy  of  past  decisions.  A few  large  states,  such  as 
California,  Florida,  and  New  York,  dominate  the  total  number 
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of  cases  decided  in  the  state  courts,  and  to  some  extent  in 
the  federal  courts  as  well. 

A review  of  privilege  law  in  state  and  federal 
jurisdictions  combined  indicate  that  California,  Florida, 
Iowa,  New  Jersey,  and  New  York  appear  to  provide  the 
greatest  protections  for  journalists'  nonconf idential 
information.  However,  there  are  qualifiers  attached  to  each 
state's  inclusion  in  that  list.  The  states  where  journalists 
seem  to  have  the  least  protections  from  state  and  federal 
subpoenas  are  Maine,  Massachusetts,  Michigan,  Ohio,  and 
Texas.  The  other  forty  states  have  too  little  case  law  or 
unclear  sets  of  precedents,  making  it  nearly  impossible  to 
decide  whose  protections  are  strongest. 

This  chapter  has  tried  to  determine  to  what  extent,  and 
where,  journalists  have  the  greatest  protections  from 
subpoenas  for  nonconf idential  information.  As  in  previous 
chapters,  the  safest  conclusion  may  be  that  the  law  is  still 
developing  and  time  will  tell.  To  borrow  a journalistic 
term,  this  chapter  and  the  four  previous  chapters  have 
examined  the  "who,  what,  where,  when,  and  how"  questions. 

The  concluding  chapter  will  examine  the  "why"  question  in 
more  detail.  Why  have  some  legislatures  and  courts  deemed  it 
important  to  protect  nonconf idential  information  from 
disclosure?  Why,  or  why  not,  should  such  protection  become 
more  widespread? 


CHAPTER  10 
CONCLUSION 

This  dissertation  has  examined  the  journalist's 
privilege  for  nonconf idential  information  from  a legal  and 
historical  standpoint.  Chapters  2 and  3 attempted  to 
determine  whether  the  history  of  the  First  Amendment  press 
clause  supports  the  idea  that  professional  journalists 
deserve  special  protections,  including  a privilege  to 
protect  information  from  disclosure,  that  are  not  available 
to  all  citizens.  Chapter  4 focused  on  Branzburg  v.  Hayes,1 
the  U.S.  Supreme  Court's  only  decision  to  directly  confront 
whether  the  First  Amendment  requires  that  journalists  be 
allowed  to  protect  the  identities  of  news  sources.  Chapter  5 
looked  at  case  law  in  federal  courts  on  the  subject  of  a 
privilege  for  nonconf idential  information.  Chapter  6 
examined  case  law  in  the  states  currently  without  shield 
laws  to  determine  the  extent  of  protection  for 
nonconf idential  information.  Chapter  7 discussed  the 
protections  afforded  to  nonconf idential  information  in  state 
shield  statutes.  Chapter  8 then  examined  how  the  shield  laws 
in  thirty-one  states  and  the  District  of  Columbia  have  been 
interpreted  with  regard  to  protections  for  nonconf idential 


1408  U.S.  665  (1972) . 
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information.  Chapter  9 examined  the  information  in  Chapters 
5-8  and  discussed  the  legacy  of  Branzburg  in 

nonconf idential-privilege  cases  and  how  much  protection  from 
forced  disclosure  journalists  could  expect  in  federal  and 
state  jurisdictions. 

The  information  examined  and  discussed  so  far  has 
helped  to  explain  the  current  nature  of  the  law  regarding  a 
journalist's  privilege  for  nonconf idential  information.  As 
was  noted  at  the  end  of  Chapter  9,  in  journalism  terminology 
this  dissertation  has  examined  the  "who,  what,  when,  where 
and  how"  questions.  This  chapter  attempts  to  answer  the 
"why"  question:  why  is  nonconf idential  information 
protected?  Why  should  it  be  protected  from  disclosure  in  a 
more  general  and  consistent  manner? 

There  are  a number  of  reasons  why  a study  of  this  type 
is  necessary  and  important.  First,  empirical  data  compiled 
by  the  Reporters  Committee  for  Freedom  of  the  Press  in  the 
1990s  have  shown  that  subpoenas  demanding  disclosure  of 
journalists'  nonconf idential  information  vastly  outnumber 
subpoenas  for  confidential  material.2  However,  most 
literature  on  the  subject  of  a journalist's  privilege  has 

Reporters  Committee  for  Freedom  of  the  Press,  Agents  of  Discovery: 
A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News  Media  in  198  9 
(1991)  ; Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1991  (1993);  Reporters  Committee  for  Freedom  of  the  Press, 
Agents  of  Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the 
News  Media  in  1993  (1995);  Reporters  Committee  for  Freedom  of  the 
Press,  Agents  of  Discovery:  A Report  on  the  Incidence  of  Subpoenas 
Served  on  the  News  Media  in  1997  (1999)  . 
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focused  on  whether  there  is  or  should  be  a privilege  for 
confidential  material.  Second,  there  is  some  evidence, 
mostly  anecdotal,  suggesting  that  subpoenas  or  the 
anticipation  of  subpoenas  hurt  journalists'  ability  and 
willingness  to  gather  and  disseminate  news.  In  turn,  the 
public  may  suffer  from  a decreased  flow  of  news  about 
important  topics  because  of  journalists'  fears  of  subpoenas. 
Third,  while  at  least  one  advocate  for  journalists  has 
suggested  that  journalists  do  not  make  a clear  distinction 
between  confidential  and  nonconf idential  information,3 4 
courts  have  been  making  the  distinction  since  at  least  1975. 
In  that  year,  a federal  district  court  in  Florida  ruled  in 
Loadholtz  v.  Fields 4 that  a First  Amendment  journalist's 
privilege  should  extend  to  nonconf idential  as  well  as 
confidential  information.  Because  courts  are  making  a 
distinction  between  confidential  and  nonconf idential 
information,  it  is  worthwhile  knowing  what  the  distinction 
is  and  what  it  means  for  journalists  fighting  subpoenas. 
Finally,  because  little  scholarly  attention  has  been  paid  to 
the  privilege  for  nonconf idential  information,  no  one  has 

3Jane  Kirtley,  formerly  executive  director  of  the 
Reporters  Committee  for  Freedom  of  the  Press,  said  at  a 1998 
Practising  Law  Institute  discussion  that  journalists  do  not 
make  a distinction  between  confidential  and  nonconf idential 
information  when  they  gather  news.  See  1997-98  Not  a Good 
Year  for  Reporters'  Privilege , 26  Media  L.  Rep.  (BNA)  (Nov. 

24,  1998)  (unnumbered  inside  cover) . See  also  Maurice  van 
Gerpen,  Privileged  Communication  and  the  Press  157-159  (1979) 
(similar) . 

4389  F.Supp.  1299  (M.D.  Fla.  1975)  . 
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made  a solid  case,  based  on  an  examination  of  all  of  the 
cases  and  statutes  relating  to  such  information,  for  why 
journalists  should  be  able  to  assert  a privilege  against 
forced  disclosure  of  nonconf idential  information  at  least 
part  of  the  time. 

As  Chapter  9 noted,  the  legal  and  historical  data 
examined  so  far  lead  to  the  conclusion  that  the  privilege 
for  nonconf idential  information  is  still  in  a relatively 
early  stage  of  development.  Only  a few  state  and  federal 
courts  have  developed  significant  case  law  on  the 
nonconf idential  privilege.  Although  many  state  and  federal 
appellate  courts  and  federal  district  courts  have  decided 
cases  involving  nonconf idential  information,  many  cases  have 
been  decided  on  narrow  issues  or  in  only  one  type  of  case, 
such  as  civil  or  criminal,  leaving  questions  unanswered 
about  how  or  whether  journalists  would  be  protected  from 
forced  disclosure  in  other  types  of  proceedings. 

Because  the  case  law  is  still  developing,  the  first 
part  of  this  chapter  will  discuss  how  it  should  develop.  The 
discussion  will  draw  on  First  Amendment  theory,  statutory 
and  case  law,  and  other  sources  to  build  a case  for  the 
widespread  recognition  of  the  privilege  for  nonconf idential 
information.  The  discussion  also  will  examine  possible 
problems  with  widespread  recognition  of  the  privilege.  The 
second  part  of  this  chapter  will  suggest  areas  for  further 
research  into  the  privilege  question. 
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Making  the  Case  for  the  Nonconf idential  Privilege 

The  First  Amendment  states  that  "Congress  shall  make  no 
law  ...  abridging  the  freedom  of  speech,  or  of  the  press."5 
But  what  does  that  mean?  The  freedom  of  speech  and  of  the 
press  to  do  what,  or  from  what?  And  what  is  "the  press?" 
Defining  Freedom  of  the  Press 

Most  of  the  debate  over  the  meaning  of  the  speech  and 
press  clause  in  the  First  Amendment  since  1791,  when  the 
First  Amendment  was  ratified,  has  focused  on  what  people 
have  the  freedom  to  express  without  fear  of  punishment.  In 
English  common  law,  which  also  was  the  law  in  the  American 
colonies  that  became  U.S.  states,  freedom  of  the  press  meant 
freedom  from  prior  restraints.  But  as  Sir  William  Blackstone 
described  it,6  English  common  law  did  not  protect  speakers 
from  post-publication  punishment  for  saying  anything 
considered  "licentious"  or  "irresponsible,"  particularly 
about  public  officials. 

The  controversy  over  the  Sedition  Act  of  1798, 7 which 
made  it  a criminal  act  to  say  or  print  anything  that 
disparaged  the  president,  Congress,  or  the  United  States, 
began  a debate  over  whether  merely  protecting  speech  and  the 
press  from  prior  restraint  was  all  that  the  Framers  of  the 


5U . S . Const . amend . I . 

65  William  Blackstone,  Commentaries  *150-*152  (1765-1769; 
Tucker  ed.  1803) . 

71  Stat . 596-597  (1798) . 
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First  Amendment  had  in  mind.  It  was  not  until  about  World 
War  I that  the  U.S.  Supreme  Court  began  to  discuss  at  length 
what  the  First  Amendment  did  and  did  not  protect.  After 
Congress  passed  the  Espionage  Act  of  1917, 8 making  it 
illegal  to  say  or  print  anything  that  might  interfere  with 
the  war  effort,  the  Supreme  Court  upheld  convictions  under 
the  Espionage  Act  of  radicals  who  printed  leaflets  or  made 
speeches  opposing  the  military  draft,  the  building  of 
armaments  or  what  they  perceived  as  the  war's  possible 
extension  to  Russia.9  The  Court's  decisions  used  a standard 
of  review  as  old  as  English  common  law,  the  "bad  tendency" 
test:  A speaker's  intent  to  cause  harm  could  be  inferred 
from  the  tendency  of  the  speech  act,  as  interpreted  by  the 
court.  It  did  not  matter  that  the  speech  act  was  unlikely  to 
cause  harm,  as  long  as  its  tendency  was  to  do  so.10 

However,  beginning  with  Abrams  v.  United  States11  in 
1919,  Justices  Oliver  Wendell  Holmes  and  Louis  Brandeis 
began,  usually  in  dissent,  to  question  the  Court's 
prevailing  view  that  advocacy  of  a position  inimical  to  the 
government's  interests  could  be  a criminal  act  without 

s40  Stat . 217  (1917)  . 

9See  Schenck  v.  United  States,  249  U.S.  47  (1919);  Debs 
v.  United  States,  249  U.S.  211  (1919)  ; Frohwerk  v.  United 
States,  249  U.S.  204  (1919);  Abrams  v.  United  States,  250 
U.S.  616  (1919)  . 

10See,  e.g.,  Schenck  v.  United  States,  249  U.S.  47,  51- 
52  (1919) . 

1:l250  U.S.  616  (1919)  . 
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evidence  of  a clear  and  imminent  danger  resulting  from  that 
advocacy.  In  Abrams,  for  example,  Justice  Holmes  argued  that 
the  best  test  of  an  idea's  wisdom  was  its  ability  to  "get 
itself  accepted  in  the  competition  of  the  market."12  Even 
ideas  that  society  believed  were  "fraught  with  death"  should 
be  allowed  a hearing  unless  there  was  some  imminent  danger 
present,  he  wrote.13 

Justices  Holmes  and  Brandeis  were  generally  in  the 
minority  in  First  Amendment  decisions.  But  First  Amendment 
jurisprudence  began  to  take  on  more  of  a Holmes -Brandeis 
flavor  in  1938  after  a footnote  in  United  States  v.  Carolene 
Products  Co.14  suggested  that  the  Court  should  become  more 
attentive  to  freedoms  guaranteed  in  the  Bill  of  Rights. 
Although  the  footnote's  effect  was  not  immediate,  it  has 
been  cited  as  the  beginning  of  a "preferred  position" 
doctrine  through  which  the  First  Amendment  has  been  viewed 
as  having  a unique  status  among  constitutional  rights.15 

Scholars  as  well  as  the  Court  began  to  pay  more 
attention  to  civil  liberties  during  and  after  World  War  II. 
Chief  among  theorists  arguing  for  a more  libertarian  view  of 
First  Amendment  rights  was  Alexander  Meiklejohn,  who  wrote 
in  1948  that  freedom  of  speech  was  inescapably  tied  to  the 

12Id.  at  630. 

13  Id. 

143 04  U.S.  144  (1938)  . 

15Matthew  D.  Bunker,  Justice  and  the  Media  24  (1997)  . 
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concept  of  self-government.16  If  the  people  were  both  the 
rulers  and  the  ruled,  as  Meiklejohn  put  it,  then  it  was 
crucial  that  they  have  enough  information  upon  which  to  make 
sound  judgments. 

At  about  the  same  time  that  Meiklejohn  was  writing, 
other  writers  suggested  that  the  public  did  not  have  just  a 
need,  but  a right,  to  know  what  its  leaders  were  doing.  Kent 
Cooper,  a veteran  journalist,  is  credited  with  coining  the 
phrase  "right  to  know"  during  a 1945  speech.17  In  a later 
book,  Cooper,  unlike  Meiklejohn,  focused  on  freedom  of  the 
press  rather  than  freedom  of  speech.  He  called  for  the 
government  to  be  more  forthcoming  and  honest  with  the  press 
so  that  the  press  could  help  fulfill  the  "public  right"  of 
people  to  know  what  their  government  was  doing.18 

It  is  important  to  note  a key  difference  between 
Meiklejohn  and  Cooper.  Meiklejohn  was  advocating  a right  of 
the  public  to  air  opinions  without  fear  of  official  reprisal 
even  if  the  opinions  were  unpopular.  In  other  words, 
Meiklejohn  was  advocating  an  unfettered  right  to  disseminate 
information.  Cooper's  argument  also  involved  dissemination, 
but  in  a more  indirect  way.  Cooper  argued  that  the  public 
had  a right  to  know,  which  meant  that  the  press  and  public 


16Alexander  Meiklejohn,  Freedom  of  Speech  and  Its  Relationship  to 
Self-Government  (1948;  Kennikat  Press  ed.  1972). 

17David  M.  O'Brien,  The  Public's  Right  to  Know  3 (1981)  . 

18Kent  Cooper,  The  Right  to  Know  17  (1956)  . 
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(particularly  the  press)  had  a right  to  gather  accurate 
information  so  that  it  could  be  disseminated. 

Supreme  Court  jurisprudence  in  the  last  forty  years  of 
the  twentieth  century  reflected  Meiklejohn  more  than 
Cooper.19  In  its  landmark  1964  ruling  in  New  York  Times  v. 
Sullivan,20  the  U.S.  Supreme  Court  determined  that  even 
false  speech  --  as  long  as  the  falsity  was  inadvertent  -- 
should  be  protected  when  it  was  about  public  officials  and 
public  measures.  In  striking  down  an  Alabama  libel  judgment 
against  the  Times  and  the  sponsors  of  a pro-civil  rights 
advertisement  in  the  newspaper,  a unanimous  Court  also 
strongly  endorsed  the  role  of  freedom  of  speech  and  of  the 
press  in  self-government.  The  decision,  Justice  William 
Brennan  wrote  for  the  Court,  was  reached  in  accordance  with 
a "profound  national  commitment  to  the  principle  that  debate 
on  public  issues  should  be  uninhibited,  robust  and  wide- 
open,  " even  "caustic."21 

However,  the  Supreme  Court  has  not  taken  the  position 
that  the  people's  right  to  an  "uninhibited,  robust  and  wide- 
open"  debate  about  public  issues  created  a concomitant  right 
to  gather  information  to  inform  the  debate.  Also,  the 


19For  a discussion  of  Meiklejohn' s influence  on  the 
Supreme  Court,  see  William  J.  Brennan  Jr.,  The  Supreme  Court 
and  the  Meiklejohn  Interpretation  of  the  First  Amendment,  79 
Harv.  L.  Rev.  1 (1965)  . 

20  3 7 6 U.S.  254  (1964)  . 


21Id.  at  268. 
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national  commitment  to  robust  debate  does  not  imply  that  the 
press  has  any  special  rights  to  gather  information  that  the 
public  does  not,  the  Court  has  said. 

As  legal  historian  Margaret  Blanchard  once  wrote,  one 
of  the  most  consistent  lines  of  precedent  in  Supreme  Court 
history  is  that  the  press  has  no  rights  beyond  those  of 
persons.  The  reverse  is  also  true,  however:  the  press  does 
not  have  fewer  rights  than  persons.22  So,  for  example,  the 
Supreme  Court  has  ruled  that  the  First  Amendment  does  not 
shield  the  press  from  suits  for  unfair  competition 
practices,23  or  from  being  required  to  remedy  unfair  labor 
practices,24  or  from  being  required  to  adhere  to  federal 
antitrust  laws.25  However,  the  press  also  cannot  be  punished 
for  publishing  information  that  is  readily  available  to  the 
public26  or  forced  to  pay  discriminatory  taxes.27  Both  the 
press  and  public  have  the  right  to  attend  criminal  trials,28 


22Margaret  A.  Blanchard,  The  Institutional  Press  and 
Its  First  Amendment  Privileges , 1978  Sup.  Ct.  Rev.  225,  228 
(1978)  . 

23Intern'l  News  Service  v.  Associated  Press,  248  U.S. 
215  (1918)  . 

24Associated  Press  v.  Labor  Bd.,  301  U.S.  103  (1937) . 

25Associated  Press  v.  United  States,  326  U.S.  1 (1945) . 

26United  States  v.  Dickey,  268  U.S.  378  (1925). 

27Grosjean  v.  Amer.  Press  Co.,  297  U.S.  233  (1936). 

28Richmond  Newspapers,  Inc.  v.  Virginia,  448  U.S.  555 
(1980)  . 
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including  pretrial  hearings29  and  jury  questioning30  in  most 
cases,  and  to  be  free  from  censorship  for  telling  what  they 
saw  in  court.31 

In  First  Amendment  cases  involving  freedom  of  the 
press,  the  Supreme  Court  consistently  has  said  that  the  news 
media  have  no  special  privileges  under  the  First  Amendment 
to  enter  prisons  or  jails  and  talk  to  inmates.32  The  media 
have  no  First  Amendment  rights  to  keep  the  identities  of 
news  sources  hidden  from  grand  juries33  or  to  refuse  to 
answer  questions  about  "editorial  functions"  in  libel 
trials34  or  to  be  free  from  police  searches  for  evidence  of 
crimes.35  Although  the  media  have  no  First  Amendment  right 
to  keep  the  identities  of  sources  secret,  they  also  do  not 
have  the  right  to  be  immune  from  civil  suits  under  the 
doctrine  of  promissory  estoppel  if  they  break  their  promises 
to  keep  source  identities  confidential.36  And  the  press  has 

29Press-Enterprise  Co.  v.  Superior  Court,  478  U.S.  1 
(1986)  . 

30Press-Enterprise  Co.  v.  Superior  Court,  464  U.S.  501 
(1984)  . 

31Nebraska  Press  Ass'n  v.  Stuart,  427  U.S.  539  (1976). 

32Pell  v.  Procunier,  417  U.S.  817  (1974);  Saxbe  v. 
Washington  Post,  417  U.S.  847  (1974);  KQED,  Inc.  v. 

Houchins,  438  U.S.  1 (1978). 

33Branzburg  v.  Hayes,  408  U.S.  665  (1972). 

34Herbert  v.  Lando,  441  U.S.  153  (1979)  . 

35Zurcher  v.  Stanford  Daily,  436  U.S.  547  (1978) . 

36Cohen  v.  Cowles  Media  Co.,  501  U.S.  663  (1991) . 
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no  First  Amendment  right  to  accompany  law  enforcement  agents 
on  raids  and  searches  of  private  residences  that  would 
violate  the  Fourth  Amendment  if  anyone  else  not  essential  to 
the  law  enforcement  mission  accompanied  the  police.37 
Pros  and  Cons  of  Special  Press  Privileges 

Despite  the  U.S.  Supreme  Court's  obvious  uneasiness 
with  the  idea  of  special  privileges  for  the  media,  some 
justices  have  on  occasion  argued  that  there  are  valid 
reasons  for  treating  the  news  media  differently  than  other 
speakers.  For  example,  Justice  William  0.  Douglas,  in  his 
dissent  in  Pell  v.  Procunier , 38  a prison  access  case,  argued 
that  denying  special  access  rights  to  the  media  effectively 
denied  the  public's  right  to  know  about  prison  conditions. 
Few  people  could  be  expected  to  visit  prisons  to  learn  about 
conditions,  Justice  Douglas  wrote.  Citizens  were  more 
likely,  "in  a society  which  values  a free  press,  to  rely 
upon  the  media  for  information."39  Similarly,  in  Saxbe  v. 
Washington  Post,40  involving  federal  prison  regulations 
barring  the  media  from  special  access  to  federal  prisoners 
or  prisons,  Justice  Lewis  Powell,  in  dissent,  wrote  that  it 
was  "hopelessly  unrealistic"  to  expect  the  public  to  have 


37Wilson  v.  Layne,  1999  U.S.  LEXIS  3633  (1999);  Hanlon 
v.  Berger,  1999  U.S.  LEXIS  3634  (1999). 

384 17  U.S.  817  (1974)  . 

39Id.  at  841  (Douglas,  J.,  dissenting). 

404 17  U.S.  843  (1974)  . 
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personal  familiarity  with  newsworthy  events.41  The  press, 
Justice  Powell  wrote,  acted  as  "an  agent  of  the  public  at 
large"  in  bringing  such  events  to  the  public's  attention.42 

In  another  case  involving  access  to  a penal 
institution,  this  time  a county  jail.  Justice  Potter  Stewart 
in  his  concurrence  in  Houchins  v.  KQElf3  argued  that  it 
would  be  reasonable  for  the  jail  administrators  to  make  some 
special  accommodations  for  the  media.  Justice  Stewart  argued 
that  there  were  practical  differences  between  the  media  and 
the  public,  particularly  in  regard  to  the  broadcast  media. 
While  jail  regulations  allowed  persons  to  tour  the  jail  to 
see  conditions,  no  still  or  video  photography  or  tape 
recording  was  allowed.44  Justice  Stewart  suggested  that 
while  such  restrictions  might  be  reasonable  when  applied  to 
other  persons,  in  order  for  a television  journalist  to 
convey  the  jail's  "sights  and  sounds"  to  the  public,  he  or 
she  must  use  cameras  and  sound  recording  equipment . In  order 
to  give  television  journalists  equivalent  access  to  the 
jail,  then,  Justice  Stewart  suggested  it  would  be  reasonable 
for  jailers  to  allow  such  equipment  to  be  used.45 


41  Jd.  at  863. 

42  Id. 

4343 8 U.S.  1 (1978)  . 

44 Id.  at  4-5. 

45Id.  at  16-17  (Stewart,  J. , concurring). 
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The  Douglas,  Powell,  and  Stewart  positions  in  the 
prison  and  jail  cases  were  all  in  the  minority,  but  they 
suggest  an  idea  that  a majority  of  the  Court  has  not 
considered  fruitful:  that  there  are  differences  between  the 
media  and  the  public.  It  may  be  unrealistic  to  expect 
members  of  the  public  to  gather  information  on  their  own 
about  prison  conditions  and  other  issues  of  interest.  The 
media,  however,  can  spread  information  to  hundreds, 
thousands,  even,  in  the  case  of  news  magazines,  broadcast 
networks,  and  the  Internet,  millions  of  people.  This  ability 
of  the  media  to  act  as  the  public's  eyes  and  ears  may 
entitle  the  media  to  some  special  privileges  so  they  can 
enjoy  rights  equivalent  to  the  public's  to  gather 
information. 

However,  there  are  some  dangers  associated  with 
granting  the  media  special  rights  under  the  First  Amendment. 
Justice  Powell's  suggestion  in  Saxbe  that  the  press  acts  as 
"an  agent  of  the  public  at  large"46  carries  some  potentially 
ominous  implications.  As  William  Van  Alstyne  has  argued, 
saying  that  the  press  is  an  agent  of  the  public  implies  some 
duty  on  the  part  of  the  press  to  act  in  a way  responsive  to 
the  public.  If  the  press  successfully  asserted  that  it  had 
special  rights  under  the  First  Amendment  because  it  is  a 
public  agent,  according  to  Van  Alstyne,  than  the  public 
could  argue  it  had  the  right  to  hold  the  press  accountable. 


46417  U.S.  843,  863  (1974)  (Powell,  J. , dissenting). 
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This  could  interfere  with  the  press's  long-standing 
commitment  to  independence  from  government,  because 
inevitably  the  public  would  turn  to  government  to  make  sure 
its  "agent"  was  acting  in  a way  the  public  wanted.47 

However,  the  Supreme  Court  considered  a similar 
argument  in  Miami  Herald  Publishing  Co.  v.  Tornillo 48  and 
rejected  it.  In  Tornillo,  a unanimous  Court  struck  down  a 
Florida  law  requiring  newspapers  to  give  space  to  political 
candidates  who  had  been  criticized  by  the  newspapers.  The 
Court  found  that  such  a requirement  violated  the  First 
Amendment  by  interfering  with  the  rights  of  newspaper 
publishers  to  decide  what  should  and  should  not  be 
published.  In  so  ruling,  the  Court  explicitly  rejected  an 
argument  by  advocates  of  a "right  of  access"  to  the  press 
that  a law  such  as  Florida's  would  strengthen  the  First 
Amendment  rather  than  weaken  it  by  assuring  that  all 
viewpoints  on  an  issue  be  represented  in  the  media.49 

Even  if  Tornillo  arguably  precludes  making  the  print 
media,  at  least,50  subject  to  laws  requiring  that  some  views 

47William  Van  Alstyne,  Interpretations  of  the  First  Amendment  59- 
60  (1984)  . 

484 18  U.S.  241  (1974)  . 

49Id.  at  248  ( citing  Jerome  Barron,  Access  to  the  Press 
--  A New  First  Amendment  Right,  80  Harv.  L.  Rev.  1641 
(1967)). 

50In  Red  Lion  Broadcasting  Co.  v FCC,  395  U.S.  367 
(1969),  the  U.S.  Supreme  Court  upheld  a Federal 
Communications  Commission  regulation  similar  to  the  law 
found  unconstitutional  in  Tornillo  that  required  broadcast 
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and  information  be  published,  there  also  are  pragmatic 
arguments  against  special  constitutional  privileges  for  the 
media.  New  York  Times  columnist  and  Harvard  Law  School 
lecturer  Anthony  Lewis  argued  that  special  protections  for 
the  institutional  media  would  drive  a wedge  between  the 
press  and  public.  He  also  argued  that  other  people,  such  as 
scholars  and  citizen-critics,  performed  some  of  the  same 
functions  as  the  media  in  informing  the  public  and  should 
receive  some  of  the  same  protections.51 

Lewis's  argument  points  to  part  of  the  conundrum 
surrounding  journalist's  privilege  law.  If  such  a privilege 
were  widely  recognized,  how  would  a court  determine  who  was 
and  was  not  a journalist?  Should  some  people  unaffiliated 
with  the  news  media  also  have  a right  to  claim  a privilege 
if  they  also  are  serving  the  public's  right  to  know? 

Despite  the  misgivings  expressed  by  Lewis  and  by  the 
majority  in  Branzburg  v.  Hayes52  about  defining 


stations  that  carried  personal  attacks  on  persons  to  give 
those  persons  equal  time  to  respond.  Id.  at  375.  The 
broadcast  media  traditionally  are  regulated  by  the 
government  in  ways  that  print  media  are  not  because  the 
airwaves  through  which  broadcast  signals  are  sent  are 
considered  a scarce  public  resource  that  must  be  used  in 
"the  public  interest,  convenience  or  necessity."  Id.  at  376- 
377.  However,  news  programming  has  often  been  exempted  from 
FCC  regulations.  See,  e.g.,  47  U.S.C.S.  § 315(a)  (exempting 
news  broadcasts  from  equal  opportunities  rule  for  political 
candidate  programming) . 

51Anthony  Lewis,  A Preferred  Position  for  Journalism?  7 
Hofstra  L.  Rev.  595,  597  (1979). 


52  4 0 8 U.S.  665  (1972)  . 


531 


"journalist,"  courts  and  legislatures  have  not  had  a 
particularly  hard  time  with  the  problem.  In  a confidential - 
source  case,  the  Tenth  Circuit  of  the  U.S.  Courts  of  Appeals 
said  a filmmaker  could  assert  a testimonial  privilege 
because  it  was  clear  his  mission  was  to  carry  out 
"investigative  reporting"  for  use  in  his  documentary  film.53 
In  Shoen  v.  Shoen 54  in  1993,  the  Ninth  Circuit  of  the  U.S. 
Courts  of  Appeals  held  that  a book  author  could  assert  the 
privilege  because  the  journalist's  privilege  was  designed  to 
protect  the  process  of  investigative  reporting,  not  just 
reporters.55  The  First  Circuit  of  the  U.S.  Courts  of  Appeals 
allowed  academic  researchers  to  assert  the  privilege  because 
their  goals  in  gathering  and  disseminating  information  to 
the  public  were  analogous  to  the  goals  of  journalists.56 
Similarly,  the  Second  Circuit  of  the  U.S.  Courts  of  Appeals 
in  von  Bulow  by  Auersperg  v.  von  Bulow 57  held  that  book 
authors  could  assert  a journalist's  privilege,  but  the 
author  in  this  case  could  not  because  she  had  gathered 
information  initially  not  to  disseminate  it  to  the  public 
but  for  personal  reasons. 


53Silkwood  v.  Kerr-McGee  Corp . , 563  F.2d  433  (10th  Cir. 
1977)  . 

54  5 F . 3d  1289  (9th  Cir.  1993)  . 

55Id.  at  1293-1294. 

56In  Re  Cusumano,  162  F.3d  708  (1st  Cir.  1998). 

57811  F . 2d  136  (2d  Cir.  1987). 
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States  with  shield  laws  that  are  written  broadly  enough 
to  protect  nonconfident ial  information  take  varying 
approaches  to  the  definition  problem.  Some  take  a broad 
approach,  saying  that  the  privilege  applies  to  anyone 
connected  with  a "medium  of  communication, " defined  as 
newspapers,  magazines,  other  periodicals,  books,  pamphlets, 
news  services,  wire  services,  news  or  feature  syndicates, 
broadcast  stations  or  networks,  or  cable  television 
systems.58  Others  include  traditional  media  and  "any 
printed,  photographic,  mechanical,  or  electronic  means  of 
disseminating  news  and  information  to  the  public,"  or 
similar  provisions.59  Other  states  simply  say  that  the 
shield  law  applies  to  "any  organization  engaged  in 
publishing  or  broadcasting  news"60  or  "the  news  media  or 
press . "61 

However,  the  issue  of  definition  may  become  more 
problematic  with  the  widespread  use  of  the  Internet  and  the 
World  Wide  Web.  As  the  Supreme  Court  noted  in  Reno  v. 


S8See  Okla.  Stat.  Ann.,  Tit.  12,  § 2506  (2)  (1993);  Or.  Rev. 

Stat.  § 44.510  (2)  (1995);  Neb.  Rev.  Stat.  § 20-145  (2)  (1991, 

Supp . 1996)  . 

59 See.  Md.  Ann.  Code,  Cts.  & Jud.  Proc.  § 9-112  (a)  (l)  - (9) 
(Michie  1995);  D.C.  Code  Ann.  § 16-4701  (1)  - (9)  (Michie  1997, 
Supp.  1998);  N.J.  Stat.  Ann.  § 2A:84A-21a  (a)  (1994);  S.C.  Code 
Ann.  § 19-11-100  (A)  (Lawyers  Coop.  1985,  Supp.  1996). 

60N.D.  Cent.  Code  § 31-01-06.2  (Michie  1997). 

61Tenn . Code  Ann.  § 24-1-208  (a)  (Michie  1980,  Supp. 

1997) . 
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ACLU , 62  the  use  of  computers  to  disseminate  information 
allows  virtually  anyone  with  access  to  a computer  and 
knowledge  of  how  to  use  it  to  disseminate  information  to 
wide  groups  of  people.63  Although  there  is  little  case  law 
on  the  subject  yet,  the  Internet  may  raise  significant 
problems  for  courts  trying  to  determine  whether  someone  can 
assert  a journalist's  privilege.  If  the  definition  of 
journalist  is  too  broad,  it  may  significantly  impair  the 
ability  of  courts  and  other  bodies  to  call  witnesses  with 
relevant  information.  If  it  is  defined  too  narrowly,  persons 
with  legitimate  dissemination  goals  may  be  without 
protection . 

The  problem  of  defining  "journalist"  applies  to  both 
confidential  and  nonconf idential  information  privileges. 
There  is  no  valid  reason  to  define  "journalist"  differently 
depending  on  what  type  of  information  that  person  holds  that 
may  be  relevant  to  a court  case.  The  issues  discussed  below 
will  be  examined  for  how  they  reflect  on  the  privilege  for 
nonconf idential  information. 

Why  Protect  Nonconf idential  Information? 

The  journalist's  privilege  for  nonconf idential 
information  can  be  firmly  rooted  in  a number  of  inter- 
connected constitutional  and  public-policy  interests.  At 
least  some  of  those  interests,  at  least  some  of  the  time, 

62117  S.Ct . 2329  (1997)  . 

63 


Id.  at  2335-2336. 
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have  been  recognized  as  legitimate  media  interests  by 
federal  and  state  courts. 

Free  flow  of  information 

Starting  with  Garland  v.  Torre 64  in  1958,  journalists 
who  have  asserted  a privilege  based  on  the  First  Amendment 
to  protect  confidential  sources  from  disclosure  largely  have 
relied  upon  a "free  flow  of  information"  argument.  As  it  was 
characterized  in  Torre,  the  argument  is  that  the  public  has 
a First  Amendment  right  to  a free  flow  of  information  about 
public  issues.  The  media  serve  as  a major  conduit  of  that 
information  flow.  If  journalists  are  forced  to  disclose  the 
identities  of  sources  to  whom  they  have  promised 
confidentiality,  those  sources  and  potential  sources  will 
not  give  the  media  information  out  of  fear  of  being  exposed. 
Thus,  the  free  flow  of  information  is  dammed  at  its 
headwaters  and  the  public  suffers  from  a "drought"  of 
information . 

The  idea  that  the  public  has  a right  to  a free  flow  of 
information  is  closely  tied  to  the  "right  to  know"  concept. 
Professor  Thomas  I.  Emerson  made  a persuasive  case  for 
widespread  recognition  of  a First  Amendment  right  to  know  on 
the  part  of  the  public  in  a 1976  article.65  Emerson  argued 
that  the  right  to  know  served  much  the  same  function  as  the 

64Garland  v.  Torre,  259  F.2d  545  (2d  Cir.  1958)  . 

65Thomas  I.  Emerson,  Symposium:  The  First  Amendment  and 
the  Right  to  Know:  Legal  Foundations  of  the  Right  to  Know, 
1976  Wash.  U.  L.  Q.  1. 


535 


right  to  communicate:  It  was  essential  to  personal  self- 
fulfillment,  a significant  method  for  seeking  the  truth, 
necessary  to  self-government,  and  vital  to  bring  about 
social  change  without  a resort  to  violence.66 

As  Emerson  noted,  the  Supreme  Court  has  recognized  a 
public  right  to  know  in  a number  of  situations.  The  Court 
has  upheld  the  right  of  citizens  to  receive  foreign 
communist  propaganda  in  the  mail  without  telling  the  post 
office  that  they  wished  to  receive  such  information.67  The 
Court  also  has  upheld  the  right  of  persons  to  receive  and 
read  pornographic  material  in  the  home.68  In  Red  Lion 
Broadcasting  Corp.  v.  FCC,69  the  Court  upheld  the  FCC's 
"personal  attack"  rule  and  stated  that  it  was  the  right  of 
listeners  and  viewers,  not  the  right  of  broadcasters,  that 
was  of  most  importance.70  The  right -to-know  argument  was 
affirmed  in  Virginia  State  Bd.  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council,  Inc.,11  in  which  the  Court 
extended  First  Amendment  protection  to  commercial  speech. 

However,  Emerson  noted  that  the  right  to  know  has  not 
always  been  accorded  much  weight  in  the  Supreme  Court . He 

66 Id.  at  2. 

67Lamont  v.  Postmaster  General,  381  U.S.  301  (1965). 

68Stanley  v.  Georgia,  394  U.S.  557  (1969)  . 

693 95  U.S.  367  (1969)  . 

70 Jd.  at  390. 


71425  U.S.  748  (1976)  . 
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noted  that  the  Court  upheld  blanket  restrictions  on  travel 
to  Cuba  in  Zemel  v.  Rusk72  despite  claims  that  the  rules 
interfered  with  citizens'  rights  to  see  conditions  in  Cuba 
for  themselves.  And  the  Court  did  not  give  any  weight  to  the 
rights  of  American  citizens  in  hearing  a foreign  lecturer 
who  was  denied  a visa  in  Kleindiens t v.  Mandel . 73 

Emerson  added  that  the  Supreme  Court  had  given 
"insufficient  value  to  the  right  to  know"  in  Branzburg  v. 
Hayes. 74  Emerson  argued  that  there  was  no  question  that 
forcing  journalists  to  reveal  the  identities  of  confidential 
sources  would  dry  up  sources  of  information  about  organized 
crime,  drug  use,  militant  political  organizations, 
corruption  in  government,  and  other  information  vital  to 
public  decisionmaking.75  The  Court  erred,  Emerson  argued,  in 
treating  the  case  as  a "reporter's  privilege"  matter  rather 
than  the  right  of  citizens  to  get  hard-to-obtain  information 
of  "immense  social  importance."76 

The  majority  in  Branzburg  v.  Hayes 77  did  not  dispute 
the  idea  that  forcing  confidential  sources'  identities  to  be 

72381  U.S.  1 (1965)  . 

73  4 0 8 U.S.  753  (1972)  . 

74Emerson,  supra  note  65,  at  2 0 (citing  Branzburg  v. 
Hayes,  408  U.S.  665  (1972)). 

75Id.  at  19-20. 

16 Id.  at  20. 

774  08  U.S.  665  (1972)  . 
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revealed  to  grand  juries  might  damage  the  free  flow  of 
information.  However,  the  Court  noted  that  the  narrow  issue 
at  the  heart  of  Branzburg  was  whether  reporters  could  shield 
from  grand  juries  the  identities  of  sources  who  had 
committed  crimes  in  the  reporters'  presence  or  had  direct 
knowledge  of  criminal  activity.78  Forcing  journalists  to 
reveal  source  identities  to  grand  juries  about  direct 
knowledge  of  criminal  activity  would  not  affect  most 
relationships  between  journalists  and  sources,  the  Court 
said.  Also,  the  Court  questioned  whether  sources  who 
preferred  anonymity  under  the  circumstances  in  Branzburg 
were  acting  out  of  "a  desire  to  escape  criminal 
prosecution, " an  interest  undeserving  of  constitutional 
protection. 79 

Justice  Potter  Stewart,  who  had  written  the  opinion 
rejecting  Torre's  claim  when  he  was  on  the  bench  of  the 
Second  Circuit  of  the  U.S.  Courts  of  Appeals,  dissented  in 
Branzburg  in  part  on  the  free  flow  of  information  theory. 

The  constitutional  right  of  a reporter  to  a confidential 
relationship  with  sources  "stems  from  the  broad  societal 
interest  in  a full  and  free  flow  of  information  to  the 
public,"  Justice  Stewart  wrote.80  The  protection  of  a free 
press  in  the  First  Amendment  was  based  upon  the  ideal  of 

78Id.  at  691. 

79Jd. 

80Xd.  at  725  (Stewart,  J. , dissenting). 
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enlightened  choice  by  an  informed  citizenry,  he  wrote,  and 
that  ideal  was  behind  the  nation's  commitment  to  a right  to 
publish.81  In  turn,  the  right  to  gather  news  was  a 
"corollary  " of  the  right  to  publish,  Justice  Stewart  wrote, 
and  the  right  to  gather  news  implied  a right  to  a 
confidential  relationship  with  sources. 

The  link  between  news  gathering  and  dissemination  and 
the  use  of  confidential  sources  was  a matter  of  "simple 
logic,"  Justice  Stewart  wrote:  journalists  required 
informants  to  gather  news,  confidentiality  was  necessary  to 
maintain  a news -gathering  relationship  with  informants,  and 
an  "unbridled  subpoena  power"  would  either  deter  sources 
from  providing  information  to  journalists  or  would  deter 
journalists  from  gathering  and  publishing  information.82 

In  his  dissent  in  Branzburg,  Justice  William  0. 

Douglas  argued  that  the  First  Amendment  was  an  absolute 
prohibition  on  government  limitations  of  a free  press, 
including  interference  with  journalist-source 
relationships.83  Justice  Douglas  based  his  opposition  to  the 
majority  opinion  in  part  on  the  right  to  know,  saying  that 
the  press  was  given  a "preferred  position"  in  the 


81  Jd.  at  725-727. 

82 Jd.  at  727-728. 

83Xd.  at  712-713  (Douglas,  J.,  dissenting). 
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constitution  to  "bring  fulfillment  to  the  public's  right  to 
know.  1,84 

Justice  Douglas,  it  should  be  noted,  was  the  only 
dissenter  in  Branzburg  to  suggest  an  absolute  prohibition  on 
forcing  journalists  to  reveal  confidential  sources  to  grand 
juries.  However,  all  of  the  justices,  to  varying  extents, 
suggested  that  forced  disclosure  would  interfere  with  the 
free  flow  of  information  to  the  public. 

Torre  and  Branzburg  were  both  confidential -source 
cases.  However,  in  the  first  federal  court  decision  to 
recognize  explicitly  a privilege  for  nonconfident ial 
information,  the  judge  in  Loadholtz  v.  Fields 85  argued  that 
the  "chilling  effect"  of  forcing  journalists  to  testify  did 
not  change  because  the  information  was  nonconf idential . 
Forcing  a journalist  to  reveal  his  or  her  notes  or  other 
resource  materials  was  "equally  as  invidious"  as  forcing  a 
journalist  to  reveal  a source,  the  court  said.86  Earlier  in 
the  opinion,  the  court  said  it  agreed  with  reporter  Arnold 
"Butch"  Prevatt's  contention  that  forcing  him  to  testify  at 
a deposition  and  produce  unpublished  material  would  have  an 
adverse  impact  on  the  flow  of  information  to  the  public.87 


84ld.  at  721  (Douglas,  J.  , dissenting). 

85  3 8 9 F.Supp.  1299  (M.D.  Fla.  1975)  . 

86  Jd.  at  1303. 

87 


Id.  at  1300. 
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Unfortunately,  the  judge  in  Loadholtz  did  not  explain 
how  the  free  flow  of  information  was  damaged  by  a 
journalist's  revelation  of  nonconf idential  information.  Some 
federal  and  state  courts  and  state  legislatures  have  tied 
the  journalist's  interest  in  protecting  nonconf idential 
information  from  forced  disclosure  to  the  free  flow  of 
information.  For  example,  a U.S.  District  Court  in  New  York 
in  1985  quashed  a subpoena  to  CBS  in  a criminal  case  in 
which  CBS  was  not  a party.88  The  court  said  that  CBS  and 
other  media  entities  faced  with  subpoenas  might  be  less 
likely  to  report  on  trials  if,  as  in  the  case  at  hand,  they 
were  faced  with  subpoenas  for  testimony,  tapes  and  documents 
from  defendants  seeking  post-conviction  relief.89 

The  Second  Circuit  of  the  U.S.  Courts  of  Appeals  said 
in  1987  that  there  were  five  principles  involved  in 
determining  whether  a person  had  a right  to  assert  a 
journalist's  privilege.  One  was  that  news  gathering  was  a 
protected  right  under  the  First  Amendment  based  on  the 
"strong  public  policy"  supporting  unfettered  communication 
to  the  public.90  The  Court  of  Appeals  also  said  that  it  did 


88U.S.  ex  rel . Vuitton  et  Fils  S.A.  v.  Karen  Bags, 
Inc.,  600  F.Supp.  667  (S.D.N.Y.  1985). 

89Id.  at  670. 

90von  Bulow  by  Auersperg  v.  von  Bulow,  811  F.2d  136, 
142  (2d  Cir.  1987) . 
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not  matter  whether  the  information  sought  was  confidential 
or  nonconf  idential . 91 

In  the  states,  the  West  Virginia  Supreme  Court  of 
Appeals  noted  that  one  of  the  traditional  arguments  in  favor 
of  a journalist's  privilege,  regardless  of  whether  the 
journalist's  information  was  confidential  or 
nonconf idential , was  protection  of  the  news-gathering 
function  of  journalists  and  the  free  flow  of  information  to 
the  public.92 

West  Virginia  does  not  have  a shield  law.  In  two  states 
with  shield  laws,  the  legislatures  included  "public  policy" 
or  "findings"  sections  in  the  statutes  that  explained  their 
purposes.  In  Minnesota,  the  public  policy  section  of  the 
shield  law  states  that  the  news  media  should  have  the 
benefit  of  a "substantial  privilege  not  to  reveal  sources  of 
information  or  unpublished  information"  to  "protect  the 
public  interest  and  the  free  flow  of  information."93 

In  Nebraska,  the  legislative  findings  at  the  beginning 
of  the  shield  law,  known  as  the  Free  Flow  of  Information 
Act,  states  that  it  is  the  state's  policy  to  "insure  the 
free  flow  of  news  and  other  information  to  the  public."94 

91  Id. 

92State  ex  rel . Hudok  v.  Henry,  389  S.E.2d  188,  192 
(W.Va.  1989) . 

93Minn.  Stat.  Ann.  § 595.022  (West  1988,  Supp . 2000). 

94Neb  . Rev.  Stat.  § 20-144  (1)  (1997)  . 


542 


The  findings  section  also  states  that  compelling  news 
sources  to  disclose  a source  of  information  or  unpublished 
information  "is  contrary  to  the  public  interest  and  inhibits 
the  free  flow  of  information  to  the  public."95 

Although  it  is  easy  to  see  how  compelling  a reporter  to 
break  a pledge  of  confidentiality  to  a source  might 
discourage  that  source  or  others  from  coming  forward,  it  is 
not  as  readily  apparent  that  sources  of  nonconf idential 
information  would  react  the  same  way.  However,  the  New 
Jersey  Supreme  Court  said  in  a 1989  decision  that  compelling 
disclosure  of  any  information  from  a journalist  would  hamper 
the  free  flow  of  information.  Sources  who  might  already  be 
fearful  of  trusting  a journalist  with  sensitive  information 
would  be  unlikely  to  trust  a reporter  who  "is  seen  as  an 
'arm  of  the  state'"  because  he  or  she  testified  in  court  or 
before  a grand  jury,  the  court  said.96 

Similarly,  a reporter  jailed  for  refusing  to  testify 
about  a nonconf idential  interview  with  a murder  suspect 
argued  that  subpoenas  and  the  threat  of  subpoenas  interfered 
with  the  free  flow  of  information.  David  Kidwell,  a Miami 
Herald  reporter  who  served  fifteen  days  of  a seventy-day 
jail  sentence  for  contempt,  said  certain  stories  were  not 
being  done  because  some  reporters  feared  being  subpoenaed. 
Kidwell  told  the  Florida  circuit  judge  who  sentenced  him 

95Id.  at  (3)  . 

96In  Re  Schuman,  552  A. 2d  602,  609-610  (N.J.  1989)  . 


543 


that  some  reporters  he  knew  believed  that  being  forced  to 
testify  made  journalists  appear  to  be  quasi-police  or 
prosecutors  and  damaged  the  trust  sources  and  potential 
sources  had  in  them.97 

A 1991  report  by  the  Reporters  Committee  for  Freedom  of 
the  Press  on  the  number  of  subpoenas  issued  to  the  news 
media  also  spoke  of  a "chilling  effect"  on  news  gathering 
and  reporting.  Journalists  told  the  organization  that 
sources  were  less  willing  to  volunteer  information  to 
reporters  because  the  sources  knew  that  the  news 
organizations  had  received  many  subpoenas.98  A newspaper 
told  the  Reporters  Committee  that  the  threat  of  subpoenas 
made  its  staff  "overly  cautious"  about  what  to  print  or  not 
print . 99 

As  some  of  the  comments  from  courts  and  journalists 
suggest,  forced  disclosure  of  information  to  courts  or  grand 
juries  are  especially  troublesome  to  sources  who  may  have 
something  to  fear  from  talking  to  the  press.  Two  law-review 
articles  written  before  Branzburg  was  decided  argued  that 
members  of  dissident  political  groups  were  particularly 
suspicious  of  the  institutional  media  and  fearful  of 


91Kidwell' s Statement,  Palm  Beach  Post,  Oct.  8,  1996,  at 

IB. 

98Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery  : A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1989,  at  14  (1991)  . 


"Id. 
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exposure.100  Vincent  Blasi  argued  in  a 1977  article  that 
there  should  be  an  absolute  privilege  protecting  journalists 
from  having  to  expose  the  identities  of  government  employees 
who  "blew  the  whistle"  on  government  corruption  and  waste.101 
As  David  Kidwell  suggested,  indirectly,  criminal  suspects 
who  want  to  get  their  sides  of  the  story  to  the  public  may 
be  reluctant  to  talk  to  a reporter  who  may  end  up  as  a 
prosecution  witness.102 

Although  some  courts  have  seen  a link  between  the  free 
flow  of  information  and  subpoenas  to  the  press,  others  have 
not  found  the  idea  of  the  link  convincing.  For  example,  the 
Second  Circuit  of  the  U.S.  Courts  of  Appeals  determined  in  a 
1998  case,  Gonzalez  v.  National  Broadcasting  Co.,103  that 
while  forced  disclosure  of  both  confidential  and 
nonconf idential  information  implicated  First  Amendment  and 
public  policy  interests,  nonconf idential  information 
deserved  less  protection  from  disclosure.104  Two  other  Courts 
of  Appeals  have  made  similar  statements  in  nonconf idential - 


100Vince  Blasi,  The  Newsman's  Privilege : An  Empirical 
Study,  70  Mich.  L.  Rev.  229  (1971);  Margaret  Sherwood, 

Comment,  The  Newsman's  Privilege:  Government  Investigations , 
Criminal  Prosecutions  and  Private  Litigation,  58  Cal.  L.  Rev 
1198  (1970) . 

101Vincent  Blasi,  The  Checking  Value  in  First  Amendment 
Theory,  Am.  B.  Found.  Res.  J.  521,  604-607  (1977)  . 

102See  text  accompanying  supra  note  97. 

103  1 9 9 8 U.S.  App.  LEXIS  38583  (2d  Cir.  1998). 

104 Jd.  at  * *2  0 - * *22  . 


545 


information  cases.105  None  of  the  federal  Courts  of  Appeals 
explained  in  detail  why  nonconf idential  information  deserved 
less  protection  than  confidential  information. 

In  the  states  without  shield  laws,  some  courts  that 
have  rejected  applying  a nonconf idential-information 
privilege  have  stated  that  they  failed  to  see  any  connection 
between  such  a privilege  and  any  First  Amendment  or  public 
policy  interests.  So,  for  example,  the  Maine  Supreme  Court 
has  twice  ruled  unfavorably  to  journalists,  in  State  v. 
Hohleir106  and  In  Re  Letellier,101  when  nonconf  idential 
information  was  being  sought.  In  Letellier,  the  court  said 
it  was  not  persuaded  that  ordering  disclosure  of  a 
television  station's  unbroadcast  outtakes  of  an  interview 
with  a criminal  suspect  would  inhibit  news  sources.108 
Similarly,  the  Idaho  Supreme  Court  said  that  it  could  not 
see  how  forcing  a station  to  disclose  outtakes  of  its 
coverage  of  a fatal  car  accident  could  impinge  on  the  free 
flow  of  information  to  the  press  or  public.109 


105United  States  v.  Cuthbertson,  630  F.2d  139  (3d  Cir. 
1980),  cert,  denied  sub  nom. , Cuthbertson  v.  CBS,  Inc.,  449 
U.S.  1126  (1981);  Shoen  v.  Shoen,  5 F.3d  1289  (9th  Cir. 
1993)  . 

106  5 4 3 A. 2d  364  (Maine  1988). 

107  5 7 8 A. 2d  722  (Maine  1990). 

108 Id.  at  728. 

109State  v.  Salsbury,  924  P.2d  208  (Idaho  1996)  . 
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In  the  twenty  states  with  shield  laws  written  broadly 
enough  to  include  protection  for  nonconfident ial 
information,  there  also  have  been  some  legislative  and 
judicial  reservations  about  protecting  nonconf idential 
information  to  the  same  extent  as  confidential  information. 
In  New  York,  for  example,  the  shield  law  provides  absolute 
protection  to  confidential  information  but  only  qualified 
protection  to  nonconf  idential  information.110  The  California 
Supreme  Court  has  determined  that  the  state's  shield  law, 
written  in  absolute  terms  for  both  confidential  and 
unpublished  information,111  does  not  preclude  courts  from 
considering  the  nonconf idential  nature  of  the  subpoenaed 
information  when  disclosure  is  sought  by  a criminal 
defendant . 112 

In  short,  constitutional  and  policy  interests  in  a free 
flow  of  information  to  the  public  make  the  free-flow 
argument  attractive  in  privilege  cases  generally.  The  free 
flow  of  information  is  closely  linked  to  the  public's  right 
to  know,  a right  that  the  Supreme  Court  has  recognized,  if 
somewhat  sporadically.  But  the  free-flow  interest  is 
problematic  for  journalists  seeking  to  protect 

110N.Y.  Civ.  Rights  Law  § 79-h  (West  1992,  Supp . 1999)  . 

1x1Cal.  Const,  art.  I,  § 2;  Cal.  Evid.  Code  § 1070  (West 
1995,  Supp.  2000) . 

112Delaney  v.  Superior  Court,  789  P.2d  934  (Cal.  1990). 
But  see  New  York  Times  Co.  v.  Superior  Court,  796  P.2d  811 
(Cal.  1990)  (privilege  is  absolute  in  civil  cases). 
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nonconf idential  information  from  disclosure  because  it  is 
hard  to  some  courts  to  see  the  linkage. 

Preserving  the  autonomy  of  the  press 

A second  interest  identified  by  courts  and  commentators 
that  favors  a privilege  is  preserving  the  independence  of 
the  press.  Theorists  and  some  courts  have  argued  that  a key 
reason  that  the  press  was  protected  under  the  First 
Amendment  was  to  guard  its  independence.  Under  the  autonomy 
theory,  the  press  was  singled  out  for  protection  because  it 
was  seen  as  a necessary  check  on  government  power.  In  order 
for  the  press  to  function  as  a check,  or  "watchdog, " it  must 
be  independent  of  the  government . 

Justice  Stewart's  dissent  in  Branzburg  alluded  to  this 
interest.  Stewart  argued  that  the  majority  displayed  a 
"crabbed  view  of  the  First  Amendment"  reflecting  a 
"disturbing  insensitivity  to  the  critical  role  of  an 
independent  press  in  our  society."113  The  Court  had  invited 
state  and  federal  authorities  to  "undermine  the  historic 
independence  of  the  press  by  attempting  to  annex  the 
journalistic  profession  as  an  investigative  arm  of 
government . 1,114 

To  some  extent,  the  journalists'  independence  from 
government  was  what  worried  the  majority  in  Branzburg.  The 

113Branzburg  v.  Hayes,  408  U.S.  665,  725  (1972) 

(Stewart,  J. , dissenting). 

114  Id. 
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Court  said  it  could  not  entertain  the  notion  that  the 
constitution  protects  journalists  from  revealing  the 
criminal  conduct  of  sources  "on  the  theory  that  it  is  better 
to  write  about  crime  than  to  do  something  about  it."115 
Later,  the  Court  expressed  reservations  about  erecting  a 
shield  around  a private  system  of  informants  that  would  be 
unaccountable  to  the  public.  Noting  that  law  enforcement 
officials  often  used  informants,  the  Court  said  that  the 
difference  was  that  these  informants  had  no  constitutional 
protection:  their  identities  could  be  revealed  when  it 
suited  the  needs  of  law  enforcement  or  criminal  defendants. 
The  Court  said  it  was  clearly  better  to  leave  the  use  of 
confidential  informants  in  public,  rather  than  private, 
hands.116  The  majority  in  Branzburg , then,  believed  that 
journalists,  like  other  citizens,  had  a duty  to  "do 
something"  about  crime  other  than  simply  writing  about  it. 
The  Court  also  placed  more  faith  in  a governmental  system  of 
informants  than  a privately  run  press  system  of  informants. 

One  could  argue  that  the  Branzburg  majority 
misinterpreted  the  role  of  an  independent  press  in  a self- 
governing  society.  Justice  Stewart,  in  his  dissent,  argued 
that  the  Court  had  impaired  rather  than  aided  law 
enforcement.  Both  the  general  public  and  law  enforcement 
officials  needed  to  be  aware  of  general  information 

115Jd.  at  692. 

116 Id.  at  698-699. 


549 


involving  controversial  social  problems,  such  as  the  type  of 
information  provided  by  the  news  media.  If  reporters  could 
be  compelled  to  identify  confidential  sources  and  those 
sources  in  turn  stopped  providing  information  to  the  media, 
then  journalists  would  no  longer  be  useful  as  grand  jury 
witnesses,  Stewart  wrote.117  More  important,  Justice  Stewart 
argued,  journalists  would  stop  investigating  or  publishing 
information  about  "issues  of  public  import."118  Interests 
protected  by  the  First  Amendment,  including  a journalist's 
right  to  refuse  to  disclose  source  identities,  were  more 
complementary  than  antagonistic  to  the  administration  of 
justice,  he  said.119 

Justice  Stewart's  argument  makes  some  sense  when  one 
views  the  reality  of  the  media's  power  and  influence. 
Journalists  have  long  argued  that  they  serve  a "watchdog" 
function  in  society,  sounding  the  alarm  when  they  detect  an 
injustice  or  an  abuse  or  misuse  of  government  power.120  But 
journalists  are  not  "watchdogs"  with  a real  bite.  They  can 
expose  injustices  or  abuses  of  power  but  cannot  do  anything 
substantive  about  them  alone.  The  media  have  no  armed 
forces,  no  subpoena  power  independent  of  government,  no 
power  to  pass  legislation  or  indict  persons.  When  newspapers 

117 Id.  at  746. 

118  Jd. 

119Jd. 

120See  Timothy  Gleason,  The  Watchdog  Concept  (1990)  . 
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write  about  or  broadcast  stations  air  programs  about  crime 
and  corruption,  they  are  "doing  something"  about  crime  and 
corruption,  or  at  least  all  that  they  are  empowered  to  do. 

But  the  Branzburg  majority's  position  cannot  be 
dismissed  lightly.  Because  the  power  of  the  media  rests  in 
its  independence  from  the  political  process,  there  is  no 
official  public  oversight  of  its  operations.  In  Miami  Herald 
Publishing  Co.  v.  Tornillo , 121  the  Supreme  Court  both 
recognized  the  independence  of  the  press  while  noting  a 
shortcoming  of  that  independence.  The  Court  struck  down  a 
Florida  law  that  required  newspapers  to  run  responses  from 
political  candidates  attacked  in  the  newspaper.  The  Court 
based  its  opinion  on  the  constitutional  right  of  a publisher 
to  be  the  sole  arbiter  of  what  should  go  into  the  newspaper. 
As  the  Court  pointed  out,  it  might  have  been  advantageous 
for  such  a right-of -reply  law  to  exist,  so  that  the  press 
could  be  forced  to  provide  access  to  those  who  could  not 
afford  to  own  their  own  newspapers.  But  a responsible  press, 
under  the  First  Amendment,  could  not  be  mandated  by 
statute.122  It  follows,  therefore,  that  if  the  media  had  a 
constitutional  right  to  maintain  a system  of  confidential 
informants,  no  one  could  force  the  press  to  use  those 
informants  responsibly. 


121418  U.S.  241  (1974)  . 


122 Id.  at  256. 
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Reservations  aside,  the  interest  of  the  media  in 
maintaining  autonomy  from  government  has  been  a component  of 
many  of  the  most  recent  theories  about  the  First  Amendment. 
Justice  Stewart,  in  a speech  two  years  after  Branzburg, 
argued  that  the  First  Amendment  press  clause  was  designed  to 
protect  the  press  as  an  institution.123  Justice  Stewart 
argued  that  the  Framers  meant  to  create  a "Fourth  Estate" 
outside  of  government  control  to  serve  as  an  autonomous 
check  on  the  three  branches  of  government . 124 

Similarly,  Vincent  Blasi  argued  that  the  First 
Amendment  had  a "checking  value"  in  relation  to 
government.125  Blasi  did  not  argue  that  the  press  alone  was 
responsible  for  "checking"  the  abuses  of  government.  He  said 
that  the  entire  First  Amendment  was  designed  to  serve  as  a 
check,  including  the  rights  of  free  speech,  assembly,  and 
petition . 126 

Another  First  Amendment  theorist,  C.  Edwin  Baker,  has 
argued  that  the  press  needs  an  absolute  privilege  barring 
forced  disclosure  of  all  unpublished  information.  Such  a 

123Potter  Stewart,  Or  of  the  Press,  26  Hastings  L.J.  631 
(1975)  . 

124 Id.  at  634.  The  "Fourth  Estate"  term  came  from 
English  writer  Thomas  Carlyle,  who  in  an  1840  essay 
attributed  it  to  statesman  Edmund  Burke.  See  Thomas  Carlyle, 
The  Hero  as  Man  of  Letters,  in  On  Heroes,  Hero-Worship,  and  the 
Heroic  in  History  141  (Michael  K.  Goldberg,  Joel  J.  Brattin,  & 
Mark  Engel,  eds . , 1993). 

125Blasi,  supra  note  101. 

126 


Id.  at  527. 
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"defensive  right,"  he  argues,  would  preserve  the  media's 
instrumental  value  as  an  autonomous  source  of  information 
for  the  public.127 

Nebraska,  in  the  legislative  findings  section  of  its 
shield  law,  recognized  the  autonomy  interest.  The 
legislature  wrote  that  those  who  gathered  information  or 
disseminated  information  to  the  public  should  "not  be 
inhibited,  directly  or  indirectly,  by  governmental  restraint 
or  sanction  imposed  by  government  process,"  in  order  to 
ensure  that  news  was  gathered  and  written  "vigorously.  1,128 

As  Nebraska's  shield  law  suggests,  the  autonomy 
interest  is  closely  tied  to  the  free  flow  of  information.  A 
press  that  is  free  from  government  interference  also  is  free 
to  gather  and  report  the  news  "vigorously"  and  contribute  to 
the  "uninhibited,  robust,  and  wide  open"  debate  on  public 
issues.  But  while  the  Supreme  Court  has  agreed  that  press 
autonomy  is  an  important  First  Amendment  interest,  it  has 
focused  on  the  media's  autonomy  to  disseminate,  not  gather, 
news.  Tornillo  recognized  that  newspaper  publishers  had  the 
right  to  decide  what  to  publish  without  government 
interference,  but  the  case  did  not  involve  a news -gathering 
claim.  About  five  years  later,  the  Court  determined  that  the 
First  Amendment  did  not  give  journalists  who  were  parties  to 

127C.  Edwin  Baker,  Human  Liberty  and  Free  Speech  23  0-23  9 
(1989) . 

128Neb.  Rev.  Stat.  § 20-144  (2)  (1997)  . 
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a libel  case  the  right  to  withhold  information  about 
"editorial  functions,"  such  as  conversations  about  the 
allegedly  defamatory  story  among  editors  and  reporters, 
during  discovery.129  So  while  the  media  have  the  freedom  to 
choose  what  to  print  or  air,  it  is  not  at  all  clear  that 
they  also  have  the  right  to  gather  news  with  no  government 
interference . 

Subpoenas  can  interfere  with  the  independence  of  the 
press  in  a number  of  ways.  First,  there  is  what  the  Second 
Circuit  of  the  U.S.  Courts  of  Appeal  called  the  "symbolic 
harm"  of  making  journalists  appear  to  be  an  investigative 
arm  of  the  judicial  system,  the  government,  or  parties  in 
private  litigation.130  Not  only  might  sources  be  deterred 
from  talking  to  the  press  out  of  fear  of  being  dragged  into 
litigation  or  exposed,  but  being  perceived  as  an  arm  of  the 
government  might  hurt  press  credibility  with  the  public. 

However,  a federal  district  court  in  New  York  offered  a 
logical  counterargument  to  the  "symbolic  harm"  argument.  The 
court  said  that  journalists  had  no  reason  to  fear  being  seen 
as  investigative  arms  of  government  because  they  were  being 
compelled  to  testify,  not  volunteering  to  do  so.131 


129Herbert  v.  Lando,  441  U.S.  153  (1979)  . 

130Gonzales  v.  Nat'l  Broadcasting  Co.,  1998  U.S.  App . 
LEXIS  38583,  at  **20  (2d  Cir.  1998) . 

131United  States  v.  Markiewicz,  732  F.Supp.  316,  321 
(N.D.N.Y.  1990) . 
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Second,  subpoenas  in  some  cases  might  interfere  with 
media  decisions  about  who  should  cover  particular  stories. 
For  example,  a Texas  reporter  told  the  Reporters  Committee 
for  Freedom  of  the  Press  that  a prosecutor  issued  a subpoena 
to  him  to  keep  him  from  covering  a criminal  trial.  Because 
the  reporter  was  on  the  witness  list,  and  witnesses  were  not 
allowed  in  the  courtroom  except  when  testifying,  he  could 
not  attend.  The  reporter  was  never  called  to  testify.132 

Other  threats  to  press  independence  from  subpoenas  are 
closely  tied  to  the  third  interest  that  favors  a privilege 
for  nonconfident ial  information:  preventing  undue  burdens  on 
news  organizations. 

Preventing  undue  burdens  on  the  media 

Just  as  the  free  flow  of  information  interest  and  the 
autonomy  interest  are  closely  connected  to  each  other,  the 
"undue  burden"  interest  is  closely  tied  to  both.  The 
interest  in  avoiding  undue  burdens  can  be  summed  up  this 
way:  subpoenas  create  burdens  on  journalists'  time  and  news 
organizations'  resources  and  force  news  organizations  to 
adopt  policies  they  otherwise  would  not  for  the  destruction 
of  archival  material  to  thwart  subpoenas . Time  and  money 
spent  responding  to  subpoenas  or  fighting  them  could  be 
better  spent  on  gathering  and  reporting  news.  Forcing  news 
organizations  to  adopt  policies  about  the  destruction  of 

132Reporters  Comm . for  Freedom  of  the  Press , Agents  of  Discovery : A 
Report  on  the  Incidence  of  Subpoenas  Served  on  the  News  Media  in  1989 
at  14  (1991) . 
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unpublished  information  interferes  with  the  independence  of 
the  news  organization. 

As  a constitutional  concern,  the  undue-burden  interest 
suffers  from  serious  flaws,  as  the  Fifth  Circuit  of  the  U.S. 
Courts  of  Appeals  pointed  out  in  United  States  v.  Smith . 133 
In  Smith,  the  Fifth  Circuit  noted  that  the  television 
station  that  sought  to  have  a subpoena  for  outtakes  of  an 
interview  with  a criminal  defendant  quashed  raised  the 
concern  that  complying  with  the  subpoena  would  create  a 
burden  on  its  resources.134  But  the  court  found  the  argument 
unpersuasive.  The  press  in  this  case,  the  court  said,  was 
not  "differently  situated"  from  any  other  business  that 
might  find  itself  in  possession  of  relevant  information. 
While  the  press  had  a legitimate  interest  in  not  being 
overly  burdened  by  broad  subpoenas  for  "large  amounts  of 
data  of  dubious  relevance, " the  interest  was  "case- 
specific.  1,135  In  other  words,  the  court  found  the  undue- 
burden  argument  could  be  persuasive  only  when  journalists, 
or  other  subpoenaed  persons,  were  faced  with  overly  broad 
demands  for  irrelevant  material . 

Not  all  courts  have  dismissed  the  undue-burden 
argument,  however.  The  California  Supreme  Court  recently 
stated  that  news  organizations  are  differently  situated  than 

133  1 3 5 F . 3d  963  (5th  Cir.  1998). 

134 Id.  at  970. 


135Xd. 
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other  businesses.  Journalists,  the  court  said,  not  only- 
gather  a great  deal  of  information  "but  publicly  identify 
themselves  as  possessing  it."136  Journalists,  therefore,  were 
"especially  prone  to  be  called  upon  by  litigants  seeking  to 
minimize  the  costs  of  obtaining  needed  information."137  In 
another  case.  In  Re  Schuman,138  the  New  Jersey  Supreme  Court 
noted  that  reporter  Evan  Schuman  worked  for  a small 
newspaper  with  only  nine  full-time  reporters.  In  such  a 
circumstance,  the  court  said,  compelling  Schuman' s testimony 
or  embroiling  the  paper  in  a costly  controversy  over  the 
subpoena  would  "severely  hinder  [the  paper's]  newsgathering 
activities . 1,139 

Like  the  New  Jersey  Supreme  Court,  media-related 
organizations  also  have  raised  concerns  about  the  burden  of 
subpoenas  on  news  organizations.  The  Society  for 
Professional  Journalists,  in  a 1997  report,  argued  that 
subpoenas  created  an  especially  difficult  burden  for  small 
news  organizations  with  limited  budgets  and  personnel.140 

Respondents  to  Reporters  Committee  for  Freedom  of  the 
Press  surveys  on  the  incidence  of  subpoenas  served  on  news 

136Miller  v.  Superior  Court,  1999  Cal.  LEXIS  7198,  at 

*28  . 

137Jd. 

138552  A. 2d  602  (N.J.  1989). 

139 Id.  at  610. 

140Holli  Hartman,  Soc'y  Professional  Journalists,  The  Erosion  of 
the  Journalist's  Privilege  5 (1997)  . 
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organizations  have  occasionally  commented  on  the  burdens 
created  by  subpoenas . The  Reporters  Committee  has  not 
attempted  to  document  the  burden  in  time,  resources,  and 
policy  changes  in  a systematic  way,  however. 

In  the  1991  report,  the  Reporters  Committee  said  that 
news  organizations  faced  with  a large  number  of  subpoenas 
often  found  themselves  in  no-win  situations:  it  was  costly 
to  fight  the  subpoenas  because  of  attorney's  fees,  but 
attorneys  subpoenaing  the  materials  often  refused  to  pay  the 
costs  of  finding  and  reproducing  the  notes,  videotapes  and 
still  photographs.141  In  its  1993  report,  the  Reporters 
Committee  noted  that  several  news  organizations  commented 
that  staff  time  spent  on  subpoenas  took  time  away  from 
reporting  the  news.142  One  newspaper  reported  that  in 
addition  to  time,  the  monetary  cost  of  fighting  subpoenas 
also  cut  into  the  paper's  budget  for  covering  news  --  it 
cost  $12,000  in  legal  fees  in  one  year  to  fight  four 
subpoenas.143  The  editor  of  a small  newspaper  in  Pennsylvania 
said  the  cost  of  fighting  subpoenas  jeopardized  the  paper's 
very  existence.144 

141Reporters  Comm . for  Freedom  of  the  Press , Agents  of  Discovery : A 
Report  on  the  Incidence  of  Subpoenas  Served  on  the  News  Media  in  1989, 
at  15  (1991)  . 

142Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery : A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1991,  at  17  (1993)  . 

143  Id. 


144  Id. 
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In  the  Reporters  Committee's  1995  report,  the  editor  of 
a West  Virginia  newspaper  was  quoted  as  saying  that  the  cost 
of  fighting  subpoenas  had  become  prohibitive  and  could  lead 
to  cuts  in  the  news -gathering  budget  for  the  coming  year.145 
The  1999  Reporters  Committee  report  noted  that  one 
television  station  said  that  it  took  an  editor  eighty  hours 
to  dub  more  than  1,000  stories  and  put  together  scripts  for 
the  videotape  to  comply  with  one  subpoena.146  A newspaper 
reported  that  an  editor  and  two  reporters  spent  three  weeks 
each  responding  to  one  subpoena  in  1997. 147 

Likewise,  some  news  organizations  have  reported  that 
they  have  changed  policies  on  the  retention  of  notes, 
videotape  and  photographs  to  thwart  attorneys  who  issue 
subpoenas  for  information.  The  1991  Reporters  Committee 
report  found  in  general  that  newspaper  and  broadcast  station 
policies  ranged  from  ordering  reporters  to  destroy  all  notes 
within  two  weeks  of  a story's  publication  or  airing  to 
policies  suggesting  that  reporters  keep  notes  only  on 
stories  that  are  sensitive  and  may  lead  to  litigation,  such 
as  a libel  or  invasion  of  privacy  suit.148  In  the  1993 

145Reporters  Committee  for  Freedom  of  the  Press,  Agents  of 
Discovery:  A Report  on  the  Incidence  of  Subpoenas  Served  on  the  News 
Media  in  1993,  at  14  (1995)  . 

146Reporters  Comm,  for  Freedom  of  the  Press,  Agents  of  Discovery:  a 
Report  on  the  Incidence  of  Subpoenas  Served  on  the  News  Media  in  1997 
at  18  (1999)  . 

147  Id. 

148Reporters  Comm.  (1991),  supra  note  141,  at  13-14. 
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report,  the  Reporters  Committee  said  that  some  news 
organizations  required  that  notes  or  outtakes  be  destroyed 
or  recycled  immediately,  within  a week,  or  at  least  within  a 
month  to  avoid  exposing  them  to  subpoenas.149  Similar 
policies  were  reported  in  the  1995  report,  with  some 
newspapers  and  television  stations  reporting  that  they 
destroyed  photographs  or  unedited  video  immediately  or 
within  48  hours  of  publication  or  broadcast.  Newspapers  and 
television  stations  were  reluctant  to  keep  photos  or  tapes 
of  car  accidents,  fires,  or  industrial  accidents  because 
they  often  resulted  in  civil  suits  that  led  to  subpoenas.150 

In  short,  there  appear  to  be  at  least  three 
constitutional  or  public-policy  interests  at  stake  when 
journalists  are  subpoenaed  to  produce  nonconf idential 
material.  First,  there  may  be  an  effect  on  the  free  flow  of 
information  caused  by  journalists'  reluctance  to  subject 
themselves  to  the  subpoena  process  and  risk  alienating 
sources,  which  in  turn  may  lead  to  reluctance  on  the  media's 
part  to  do  certain  types  of  stories.  Second,  there  is  the 
effect  that  subpoenas  have  on  journalists'  independence  from 
government,  an  independence  that  theorists  and  journalists 
alike  see  as  crucial  to  their  "watchdog"  or  checking  roles. 
Being  forced  to  testify  or  provide  evidence  in  court  makes 
journalists  feel  they  are  being  used  as  investigators  for 

149Reporters  Comm.  (1993),  supra  note  142,  at  15. 

150Reporters  Comm.  (1995),  supra  note  145,  at  11-12. 
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the  government  or  private  litigants  and  raises  concerns 
about  public  perceptions  of  their  roles.  Third,  subpoenas 
may,  at  least  at  times,  cause  undue  burdens  on  media  time 
and  resources,  which  is  of  special  concern  to  small  news 
organizations  with  limited  time  and  resources.  The  burdens 
placed  on  news  resources  and  staff  time  in  complying  with  or 
fighting  subpoenas  affects  journalists'  independence,  by 
taking  time  and  money  away  from  legitimate  news-gathering 
and  dissemination  activities. 

However,  there  is  a lack  of  much  empirical  evidence 
that  would  help  journalists  show,  to  courts  or  to 
legislatures  considering  passing  or  amending  shield  laws, 
that  subpoenas  for  nonconf idential  information  significantly 
affect  the  three  interests  cited  above.  Although  the 
Reporters  Committee  studies  document  the  number  of  subpoenas 
received  by  responding  news  organizations  and  how  they  are 
disposed  of,  they  do  not  make  a clear  link  between  the 
numbers  and  any  discernible  effect  on  news  organizations, 
other  than  anecdotal  examples . What  do  subpoenas  or  the 
threat  of  subpoenas  do  to  journalists  and  the  news -gathering 
process? 

The  next  section  of  this  chapter  will  suggest  areas  for 
further  research.  This  dissertation  on  the  legal  and 
historical  background  of  the  journalist's  privilege  for 
nonconf idential  information  has  compiled  data  from 
throughout  the  nation  and,  it  is  hoped,  answered  some 
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questions  about  the  existence  of  the  privilege.  However, 
this  study  alone  cannot  answer  many  questions  that  remain. 
Further  legal  and  historical  research  will  be  useful  in 
answering  some  of  those  questions,  but  other  research 
methods  also  should  be  employed. 

Areas  for  Further  Research 

Courts,  legislatures,  theorists,  and  journalists  have 
suggested  many  reasons  why  journalists  need  a privilege,  but 
much  of  the  discussion  on  the  issue  has  focused  on  the 
privilege  for  confidential  information.  Although  journalists 
have  been  fairly  successful  in  extending  the  privilege  to 
nonconfident ial  information  in  many  state  and  federal 
jurisdictions,  some  courts  have  raised  doubts  about  whether 
or  why  nonconf idential  information  deserves  protection. 

In  a perfect  world  for  journalists,  courts  would  accept 
on  faith  journalists'  contentions  that  subpoenas  for 
nonconf idential  information  interfere  with  the  free  flow  of 
information  and  journalists'  independence  from  government 
and  create  undue  burdens  for  the  press.  However,  some  courts 
have  shown  an  unwillingness  to  accept  journalists'  testimony 
without  supporting  evidence.  For  example,  in  Branzburg  v. 
Hayes , 151  the  majority  noted  a lack  of  clear  and  compelling 
data  showing  that  compelled  disclosure  of  conf idential - 
source  identities  would  significantly  impair  the  news- 


1514  08  U.S.  665  (1972)  . 
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gathering  and  reporting  process.152  In  dissent.  Justice 
Potter  Stewart  chastised  the  majority  for  requiring  that  the 
impairment  on  the  free  flow  of  information  "be  proved  with 
scientific  precision."153  He  said  that  never  before  had  the 
Court  required  that  First  Amendment  rights  "rest  on 
elaborate  empirical  studies"  showing  how  many  people  would 
be  adversely  affected  if  an  asserted  First  Amendment  right 
was  not  recognized.154 

While  Justice  Stewart  may  have  been  correct,  courts 
considering  whether  subpoenas  for  nonconf idential 
information  impair  First  Amendment  rights  of  journalists 
also  have  occasionally  noted  the  lack  of  data  on  the 
subject.  For  example,  the  Fifth  Circuit  of  the  U.S.  Courts 
of  Appeals  noted,  in  rejecting  a television  station's 
petition  for  an  order  to  quash,  that  the  station  had  pointed 
to  "no  empirical  basis"  for  suggesting  that  the  station's 
activities  would  be  impaired.155 

Although  many  courts  have  accepted  or  rejected 
journalists'  claims  that  a privilege  is  needed  without 
noting  the  lack  of  empirical  data,  it  certainly  is  arguable 
that  such  data  could  not  hurt,  if  empirical  studies  indeed 


152 Id.  at  6 93. 

153Id.  at  733  (Stewart,  J.  , dissenting). 

154  Id. 

155United  States  v.  Smith,  135  F.3d  963,  971  (5th  Cir. 
1998)  . 
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show  that  subpoenas  cause  some  measurable  harm  to  the  media. 
Such  data  may  be  especially  useful  when  journalists  argue 
before  legislative  committees  for  the  passage  or  amendment 
of  shield  laws,  because  such  committees  are  designed  to 
collect  information  supporting  proposed  legislation. 

Research  into  the  nonconfident ial - inf ormation  privilege 
does  not  necessarily  have  to  be  quantitative  to  be  useful. 
Close  examination  of  legal  and  historical  data  in  particular 
states  or  federal  circuits  or  on  narrower  issues  suggested 
in  this  study  may  be  persuasive  as  well.  Also,  qualitative 
methods  such  as  case  studies  could  be  effective  in 
determining  in  detail  how  subpoenas  affect  news 
organizations.  Because  research  questions  often  lend 
themselves  to  more  than  one  research  method,  the  suggestions 
for  further  research  below  generally  will  not  recommend  that 
any  one  method  be  used. 

As  for  who  should  do  the  research,  there  are  a number 
of  possibilities:  faculty  and  student  researchers  in 
university  journalism  programs  or  law  schools;  journalism 
professional  organizations  such  as  the  Reporters  Committee, 
the  Society  of  Professional  Journalists,  the  American 
Society  of  Newspaper  Editors,  the  Radio  and  Television  News 
Directors  Association,  the  American  Newspaper  Publishers 
Association,  and  state  or  regional  press  associations;  the 
American  Bar  Association,  local,  state,  and  regional  bar 
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associations,  and  other  legal  associations;  state  media-bar 
committees;  and  news  organizations. 

Here,  then,  are  some  proposals  for  further  research. 
What  is  Nonconf idential  Information? 

This  study  has  used  as  an  operational  definition  of 
nonconf idential  information  any  information  gathered  by  a 
journalist  that  was  not  obtained  through  an  explicit  or 
implicit  promise  of  confidentiality.  However,  Maurice  Van 
Gerpen  noted  in  a 1979  book  that  it  is  difficult  to  sharply 
define  a dividing  line  between  confidential  and 
nonconf idential  information.  Because  of  the  way  journalists 
work,  a reporter  may  receive  information  that  a source  wants 
kept  confidential  for  a while  before  it  can  be  released  and 
attributed  to  the  source.  Also,  some  journalists  know  some 
of  their  sources  well  enough  that  they  know,  without  being 
told,  what  information  should  be  kept  confidential  and  what 
can  be  used  and  attributed  to  the  source.156  Similarly,  Jane 
Kirtley,  formerly  executive  director  of  the  Reporters 
Committee  for  Freedom  of  the  Press,  suggested  in  1998  that 
journalists  do  not  perceive  the  same  line  between 
confidential  and  nonconf idential  information  as  do  the 
courts.  Kirtley  suggested  that  journalists  are  more  likely 
than  the  courts  to  view  nearly  all  material  that  they  gather 


156Maurice  Van  Gerpen,  Privileged  Communication  and  the  Press  157- 
159  (1979)  . 
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as  being  confidential.157  Although  empirical  studies  have 
examined  the  extent  to  which  journalists  rely  on 
confidential  sources,158  no  one  so  far  has  attempted  to  ask 
journalists  how  they  define  confidential  and  nonconf idential 
material  and  to  what  extent  they  would  want  each  protected. 
Reporters,  photographers,  television  camera  operators,  and 
other  working  journalists,  as  well  as  their  editors  and  news 
directors,  could  be  asked  what  they  consider  confidential 
and  nonconf idential . Along  the  same  lines,  studies  could 
also  document  how  journalists  work  and  what  types  of 
information  they  gather  under  what  circumstances. 

How  Do  Subpoenas  Affect  Sources? 

The  Reporters  Committee  studies  generally  have  focused 
on  how  many  subpoenas  journalists  get  and  have  documented 
anecdotal  evidence  of  the  effects  subpoenas  have  on 
journalists'  time  and  resources.  However,  journalists  often 
argue  that  forced  disclosure  of  information,  whether 
confidential  or  nonconf idential , damages  their  relationships 
with  sources.  Such  claims  could  be  more  convincing  if 
journalists  could  cite  findings  that  sources  are  indeed 
bothered  by  the  threat  of  journalists  testifying  about  their 

157 1997-98  Not  a Good  Year  for  Reporters'  Privilege , 26 
Medial.  Rep.  (BNA)  (Nov.  24,  1998)  (unnumbered  inside 
cover) . 

158See,  e.g.,  Vince  Blasi,  The  Newsman's  Privilege:  An 
Empirical  Study,  70  Mich.  L.  Rev.  229  (1971);  Byron  St. 
Dizier,  Reporters'  Use  of  Confidential  Sources,  1974  and 
1984:  A Comparative  Study,  6 Newspaper  Res.  J.  44-50  (Summer 
1985)  . 
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conversations  or  passing  on  information  from  sources  to  law 
enforcement  officials  or  civil  litigants. 

The  major  problem  with  such  a study  could  be 
identifying  potential  sources.  One  could  ask  the  journalists 
who  their  sources  are.  Another  possibility  would  be  to 
identify  occupational  or  social  groups  that  are  likely  to 
have  contact  with  reporters  regularly,  such  as  police 
officers,  government  officials,  public  relations 
professionals,  political  organizations,  social  service 
organizations,  and  jail  or  prison  inmates.  Such  persons 
could  be  asked  how  often  they  have  contact  with  the  media, 
how  often  the  contact  is  considered  confidential  by  the 
source,  and  whether  they  are  bothered  by  the  possibility 
that  nonconf idential  information  they  give  to  the  media 
could  be  used  as  evidence  in  court  cases. 

How  Do  Subpoenas  Affect  News  Organizations? 

As  noted  in  the  last  section,  the  Reporters  Committee 
studies  focused  on  the  number  of  subpoenas  received  by  news 
organizations.  However,  the  study  reports  also  quoted 
comments  from  news  organizations  on  the  costs  in  time  and 
resources  of  fighting  or  responding  to  subpoenas.  Although 
the  anecdotal  reports  offer  a good  starting  place,  more 
systematic  and  empirically  sound  research  should  be  done  to 
get  a clearer  picture  on  the  costs  of  subpoenas  in  both  time 
and  money. 
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What  Interests  are  Served  By  a Privilege? 

As  noted  earlier  in  this  chapter,  three  interests 
appear  to  be  implicated  by  subpoenas  for  nonconf idential 
information.  However,  little  if  any  research  has  been 
devoted  to  determining  whether  subpoenas  really  stop 
reporters  from  doing  some  stories,  thus  impairing  the  free 
flow  of  information.  Case  studies,  surveys,  and  other 
methods  could  be  used  to  examine  how  subpoenas  or  the  threat 
of  subpoenas  really  affect  journalists.  Do  they  avoid 
certain  types  of  stories?  Which  types  of  stories  cause  the 
most  concern?  Do  reporters  on  certain  beats,  such  as  the 
police  beat,  have  more  to  fear  than  others? 

How  Do  News  Organizations  Decide  Which  Subpoenas  to  Fight? 

Data  collected  by  the  Reporters  Committee  for  Freedom 
the  Press  found  that  news  organizations  comply  with  more 
than  half  of  all  subpoenas  they  receive.  Why?  One  obvious 
answer  is  that  the  law  requires  compliance.  But  why  do  news 
organizations  fight  some  subpoenas  and  not  others?  Why  do 
some  news  organizations  take  an  aggressive  stand  on 
subpoenas  while  others  generally  comply  without  question? 
Newsroom  professionals  and/or  publishers,  as  well  as  media 
attorneys,  could  be  asked  how  they  decide  which  subpoenas  to 
fight  and  which  ones  not  to  challenge.  To  what  extent  do 
legal  costs  contribute  to  such  decisions?  What  information 
do  news  organizations  consider  not  worth  fighting  over? 
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Why  Do  Journalists  Do  Well  in  Trial  Courts? 

Information  in  Chapter  9 indicated  that  journalists 
tended  to  win  a majority  of  cases  involving  nonconfident ial 
information  in  federal  trial  courts.  Although  no  close 
analysis  of  state  trial -court  decisions  was  attempted  for 
this  study,  the  trend  among  state  trial -court  decisions 
appeared  to  be  overwhelmingly  positive  for  journalists. 

While  the  state  trial-court  trend  may  be  taken  with  a grain 
of  salt  because  the  data  were  not  reliable,  the  federal 
trial-court  decisions  and  general  trend  in  state  trial 
courts  suggest  a pattern.  Why  do  the  courts  most  directly 
affected  by  privilege  claims,  because  they  are  the  triers  of 
fact,  tend  to  support  the  privilege  for  nonconf idential 
information  more  than  federal  and  state  appellate  courts,  in 
which  journalists  barely  break  even?  A closer  look  at  state 
trial-court  opinions,  using  state  supplemental  reporters, 
could  help  with  an  answer.  Another  approach  would  be  to 
survey  or  qualitatively  interview  media  attorneys  and  their 
adversaries  to  determine  why  trial  courts  seem  more  willing 
to  quash  subpoenas  than  appellate  courts. 

What  Led  to  the  Passage  of  Shield  Laws? 

Legal  and  historical  analysis  of  the  legislative 
history  of  shield  laws  may  help  answer  a question  largely 
left  unanswered  by  this  study:  why  does  an  individual  state 
legislature  decide  to  pass  a shield  law?  In  addition  to 
studies  of  legislative  records  and  news  clippings, 
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researchers  also  could  conduct  qualitative  interviews  with 
key  legislators  and  media  lobbyists  to  get  a broader  picture 
of  what  factors  were  considered  in  writing  shield  laws  and 
guiding  them  through  the  legislative  process. 

What  Will  the  Effect  of  the  Internet  Be? 

A question  largely  avoided  in  this  study  because  it  was 
speculative  is  what  effect  the  Internet's  popularity  will 
have  on  the  subpoena  issue,  or  any  other  issue  in  which 
being  able  to  define  who  is  a journalist  is  important.  Such 
a study  would  need  to  consider  whether  there  will  remain  a 
legally  definable  difference  between  people  we  traditionally 
think  of  as  professional  journalists  and  people  who 
disseminate  information  to  wide  audiences  via  the  Internet. 

These  are  some  examples  of  research  studies  that  could 
and,  perhaps,  should  be  done  to  further  illuminate  the  issue 
of  a journalist's  privilege  for  nonconf idential  information. 
Some  of  the  studies  are  likely  to  produce  information  about 
the  privilege  for  confidential  information  as  well.  There 
undoubtedly  are  other  studies  that  could  be  done  and  other 
questions  that  could  be  asked.  This  brief  summary  of 
research  questions  should  not  be  seen  as  the  last  word  on 
what  research  is  needed. 

A Privilege-Law  Proposal 

This  study  has  focused  on  the  journalist's  privilege 
for  nonconf idential  information  as  it  exists.  To  conclude 
the  study,  this  section  of  Chapter  10  will  recommend  how 
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such  a privilege  should  be  crafted  on  the  assumption, 
arguendo,  that  the  media  can  show  that  it  is  needed  on  a 
widespread,  consistent  basis.  The  creation  of  such  a 
privilege,  or  the  amendment  of  existing  privileges  to  meet 
these  recommendations,  could  be  accomplished  through  the 
passage  of  shield  laws  in  states  that  do  not  have  them,  or 
the  amending  of  existing  shield  laws;  common- law 
development;  and/or  the  passage  of  a federal  shield  law. 

None  of  these  steps  are  easy  or  quick,  but  if  journalists 
can  make  a case  for  the  privilege  for  nonconf idential 
information,  any  or  all  of  those  steps  may  be  worthwhile. 
Qualified  or  Absolute? 

Should  a privilege  for  nonconf idential  information  be 
qualified,  or  should  it  provide  absolute  protection  in  all 
circumstances  under  which  journalists  may  be  subpoenaed? 

From  a pragmatic  standpoint,  the  privilege  should  be 
qualified.  Courts  and  legislators  are  more  likely  to  support 
a privilege  that  allows  some  information  to  be  disclosed  in 
cases  of  legitimate  need.  A majority  of  the  twenty  states 
that  have  shield  laws  written  broadly  enough  to  protect 
nonconf  idential  information159  use  some  form  of  the  Stewart 
three -part  test  from  Branzburg  v.  Hayes:160  the  subpoenaing 

159Qualified  privileges  are  created  by  statutes  in 
Colorado,  Delaware,  Florida,  Georgia,  Minnesota,  New  Jersey, 
New  York,  North  Carolina,  Oklahoma,  South  Carolina, 
Tennessee,  and  the  District  of  Columbia. 

16°408  U.S.  665,  743  (1972)  (Stewart,  J.  , dissenting). 
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party  must  show  a compelling  need  for  the  information,  that 
the  information  is  relevant  to  an  important  issue  in  the 
underlying  case,  and  that  the  information  is  unavailable 
elsewhere . 

Although  journalists  may  argue  that  most  subpoenas  are 
unnecessary  or  the  result  of  "lazy  lawyer  syndrome,"161  it  is 
nevertheless  plausible  to  assume  that  some  subpoenas  to 
journalists  are  necessary.  There  are  times  when  journalists 
are  the  only  sources  of  information  that  would  indeed  be 
relevant  and  necessary  in  a criminal  or  civil  case. 

The  case  for  a qualified  privilege  is  especially  strong 
in  criminal  cases  in  which  defendants  seek  information.  As 
Chapter  9 noted,  journalists  win  favorable  rulings  in  about 
60  percent  of  the  cases  in  which  they  challenge  subpoenas 
for  nonconf idential  information  sought  by  a criminal 
defendant.  This  may  be  because  many  such  requests  are 
frivolous,  or  are  litigated  in  appeals  that  courts  find 
generally  unpersuasive.  But  criminal  defendants  do  have 
rights  to  compulsory  process  under  the  Sixth  Amendment.  The 
qualified  privilege  would  allow  judges  to  sift  the  frivolous 
subpoenas  from  the  ones  with  merit  without  seriously 
damaging  a defendant's  or  a journalist's  rights. 

The  argument  for  an  absolute  privilege  is  more 
compelling  when  the  underlying  case  is  civil.  Civil 

161Reporters  Comm,  for  Freedom  of  the  Press,  Agents  of  Discovery:  A 
Report  on  the  Incidence  of  Subpoenas  Served  on  the  News  Media  in  1997 
at  16  (1999) . 
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plaintiffs  and  defendants  do  not  have  the  same 
constitutional  rights  to  compulsory  process  as  criminal 
defendants.  Also,  criminal  cases  involve  acts  that  injure 
the  public  in  some  way;  civil  actions  generally  involve 
private  wrongs,  so  again,  the  case  for  qualifying  the 
privilege  is  weaker  in  civil  actions.  There  are  exceptions, 
however,  such  as  class-action  lawsuits  seeking  to  stop  a 
dangerous  or  unfair  business  or  governmental  practice.  Also, 
as  Potter  Stewart,  then  a judge  in  the  Second  Circuit  of  the 
U.S.  Courts  of  Appeals,  said  in  1958  in  Garland  v.  Torre,162 
when  a journalist's  information  goes  to  the  "heart  of  a 
claim"  in  a civil  action,  the  societal  interest  in  justice 
leans  toward  compelled  disclosure.  It  is  possible  that 
shield  laws  could  be  written  in  such  a way,  or  judges  could 
decide,  that  the  civil  litigant's  burden  is  heavier  than  the 
criminal  defendant's.  It  may  be  less  confusing  and  more 
defensible,  however,  to  use  a similar  qualification  for  the 
privilege  in  all  cases. 

What  Information  Should  be  Protected? 

As  stated  earlier  in  this  chapter,  a concrete 
definition  of  what  constitutes  nonconf idential  information 
is  sometimes  hard  to  find.  However,  it  is  possible  to  define 
what  is  or  is  not  covered  under  a shield  law  or  common-law 
privilege . 


162259  F . 2d  545  (2d  Cir.  1958). 
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First,  published  or  broadcast  material  probably  should 
not  be  protected.  Once  a story  has  been  published  in  a 
newspaper  or  shown  on  television  news,  it  is  public 
property.  However,  there  need  to  be  safeguards  in  place  to 
keep  news  organizations  from  being  swamped  with  demands  for 
information  without  compensation.  Journalists  should 
petition  courts  or  legislatures  to  require  that  parties 
subpoenaing  copies  of  published  articles  or  photographs  or 
aired  stories  be  required  to  pay  a reasonable  fee  in  return. 

Journalists  sometimes  fight  orders  to  testify  about 
stories  they  have  done  for  fear  that  attorneys  will  not  stop 
at  asking  whether  a given  story  is  accurate  but  will  ask 
questions  that  intrude  into  the  editorial  process  or  that 
seek  "off-the-record"  information.  One  way  to  combat  that 
problem  is  through  a system  of  allowing  news  organizations 
to  produce  published  or  broadcast  stories  with  affidavits 
stating  that  they  are  accurate  accounts  of  what  was  printed 
or  broadcast.  Florida  and  Louisiana  have  affidavit 
provisions  in  their  shield  laws,163  but  they  are  the  only  two 
states  that  do.  Such  a practice,  if  widespread,  could  reduce 
the  number  of  controversies  between  courts,  litigants,  and 
j ournalists . 

Second,  all  unpublished  material  should  be  protected 
under  the  privilege.  Requiring  journalists  to  turn  over 


163See  La.  Rev.  Stat.  Ann.  § 1455  (West  1999,  Supp . 2000); 
Fla.  Stat.  Ann.  § 90.5015  (6)  (West  1999,  Supp.  2000). 
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copies  of  published  articles  would  seem  to  pose  no  First 
Amendment  or  public  policy  concern.  But  forcing  disclosure 
of  unpublished  material  --  reporters'  notes,  unpublished 
photographs,  outtakes  of  broadcast  stories,  etc.  --  raises 
the  specter  of  government  intrusion  into  journalists' 
independence.  Government  officials  could  use  subpoenas  as 
fishing  expeditions  to  find  out  what  journalists  have 
amassed  on  a particular  person  or  group. 

There  is  a pragmatic  reason  for  applying  privileges  to 
all  unpublished  material  as  well.  Although  it  may  seem 
frivolous  for  journalists  to  fight  subpoenas  for  unpublished 
photographs  of  auto  accident  scenes,  fighting  such  subpoenas 
--  backed  up  by  legal  protection  --  may  discourage  other 
attorneys  from  demanding  similar  information  later  and  may 
help  stem  the  tide  of  subpoenas  to  the  press. 

Who  Should  be  Protected? 

As  stated  earlier  in  this  chapter,  legislatures  and 
courts  have  not  had  a particularly  hard  time  deciding  who 
fits  the  definition  of  a journalist  for  privilege  purposes. 
However,  the  job  may  become  harder  as  widespread  use  of  the 
Internet  and  World  Wide  Web  turn  more  and  more  people  into 
mini-publishers . 

For  now,  the  effects  of  the  Internet  and  the  Web  on 
privilege  law  are  speculative.  The  best  course  may  be  to 
keep  the  more  general  definitions  that  now  exist,  such  as 
the  one  in  Nebraska:  all  persons  connected  with  news 


575 


gathering  for  dissemination  to  the  public  through 
newspapers,  magazines,  pamphlets,  books,  wire  services,  news 
and  feature  syndicates,  television  and  radio  stations,  cable 
television  facilities,  and  other  print  and  electronic 
means.164  The  definition  is  broad  enough  to  include  all  of 
those  who  may  legitimately  claim  to  be  disseminating 
information  to  the  public  as  part  of  the  news  media. 
Protection  in  What  Proceedings? 

The  vast  majority  of  the  cases  examined  for  this  study 
have  involved  subpoenas  for  information  sought  in  court 
proceedings,  such  as  criminal  and  civil  trials.  However, 
other  governmental  bodies,  such  as  legislative  committees, 
have  subpoena  powers.  There  seems  to  be  no  plausible  reason 
to  make  shield  laws  or  common-law  privileges  applicable  only 
to  courts.  Subpoena  power  is  just  as  subject  to  abuse  when 
in  the  hands  of  legislative  bodies  or  executive  agencies  as 
in  the  hands  of  courts.  Likewise,  legislative  and  executive 
bodies  may  have  legitimate  reasons  for  needing  information 
form  the  press. 

Grand  juries  are  more  problematic.  The  only  concrete 
holding  from  Branzburg  v.  Hayes  is  that  there  is  no  First 
Amendment  protection  for  journalists  seeking  to  avoid 
subpoenas  from  grand  juries  investigating  crimes.  But  there 
is  nothing  in  the  opinion  prohibiting  Congress  or  states 
from  extending  a journalist's  privilege  to  grand  jury 

164Neb . Rev.  Stat.  § 20-145  (2)  (1997)  . 
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proceedings.  A few  states  do  so,  while  others  specifically 
withhold  protection  in  grand  jury  settings.  Because  grand 
juries  may  sometimes  be  called  for  purposes  other  than 
indicting  criminal  suspects,  and  thus  are  open  to  abuse  by 
prosecutors  seeking  to  harass  the  press,  privileges  also 
should  apply  in  grand  jury  settings. 

Libel  cases  present  another  problematic  area.  The 
justifications  for  the  privilege  shift  somewhat  when 
journalists  or  their  employers  are  parties  to  a civil 
action.  News  organizations  may  be  tempted  to  use  a privilege 
as  a means  to  escape  discovery  requirements  that  could  give 
the  other  side  useful  evidence.  At  the  same  time,  it  is 
possible  that  libel  actions  may  be  filed  to  learn  the 
identity  of  confidential  sources  of  damaging  information.  A 
qualified  privilege  could  protect  journalists  from  frivolous 
discovery  demands  while  also  ensuring  that  libel  plaintiffs 
are  not  denied  information  critical  to  their  claims.  When 
the  information  is  nonconf idential , however,  the  balance 
should  tilt  more  toward  the  plaintiffs  than  when 
confidential  information  is  sought.  Plaintiffs  should  not  be 
allowed  to  use  subpoenas  for  harassment  purposes  or  "fishing 
expeditions,"  but  news  organizations  should  not  use 
privileges  to  escape  civil  liability. 

Conclusion 

In  1964,  the  U.S.  Supreme  Court  declared  that  because 
there  was  a strong  national  commitment  to  "uninhibited. 
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robust  and  wide  open"  debate  about  issues  of  public 
importance,  even  unintentionally  false  speech  should  be 
protected . 165 

The  news  media  play  an  important  role  in  the 
"uninhibited,  robust,  and  wide  open"  debate,  but  the  Supreme 
Court  consistently  has  said  that  the  media  do  not  need 
special  privileges  under  the  First  Amendment  to  facilitate 
their  role  in  that  debate.  That  does  not  mean  that  Congress 
and  the  states  are  powerless  to  give  the  media  privileges, 
including  a privilege  to  protect  nonconf idential  information 
from  disclosure. 

About  twenty  states  with  shield  laws,  a few  states 
without  shield  laws,  and  at  least  four  federal  Courts  of 
Appeals  already  provide  at  least  limited  protection  for 
journalists'  nonconf idential  information.  One  problem, 
however,  is  that  because  the  privileges  are  often  created 
under  individual  state  laws,  there  is  no  consistent  line  of 
precedent  on  the  parameters  of  the  privilege.  A journalist 
gathering  information  may  not  know  whether  what  he  or  she  is 
gathering  may  be  protected  from  forced  disclosure  because 
the  journalist  may  not  know  in  what  jurisdiction  a 
controversy  over  the  information  may  arise. 

To  the  extent  that  journalists  can  make  the  case  that  a 
privilege  for  nonconf idential  information  is  necessary  to 
protect  important  constitutional  or  public  policy  interests, 
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the  privilege  should  be  recognized  broadly  and  consistently. 
The  law  in  this  area  is  still  developing.  If  journalists  do 
indeed  need  the  privilege  to  protect  important  interests,  it 
is  hoped  that  the  law  will  develop  over  all  jurisdictions 
and  on  a consistent  level.  The  strong  national  commitment  to 
debate  that  is  "uninhibited,  robust,  and  wide  open"  deserves 
a press  that  is  similarly  uninhibited. 
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